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Washington^  Thursday,  January  19,  1939 


The  President 


EXECUTIVE  ORDER 

Amendmekt  of  Paragraph  5,  Subdivision 
IV,  Schedule  B,  Civil  Service  Rules 

By  virtue  of  and  pursuant  to  the  au¬ 
thority  vested  in  me  by  paragraph  Eighth, 
subdivision  SECOND,  section  2  of  the 
Civil  Service  Act  (22  Stat.  403,  404) ,  it  is 
ordered  that  paragraph  5,  Subdivision  IV, 
Schedule  B  of  the  Civil  Service  Rules  *  be, 
and  it  is  hereby,  amended  to  read  as' 
follows: 

“5.  Classified  positions  in  the  Ordnance 
Department  at  Large,  and  in  the  Cliemi- 
cal  Warfare  Service  at  Large  at  Edgewood 
Arsenal,  Maryland,  War  Department, 
when  filled  by  the  promotion  of  unclassi¬ 
fied  laborers,  subject  to  the  approval  of 
the  Civil  Service  CommissicHi.” 

This  order,  which  is  recommended  by 
the  Civil  Service  Commission  in  view  of 
the  agreement  by  the  War  Department 
that  hereafter  unclassified  laborer  posi¬ 
tions  under  the  diemical  Warfare  Serv¬ 
ice  at  Large  at  Edgewood  Arsenal  will  be 
filled  through  appointment  from  appro¬ 
priate  classified  registers  as  provided  in 
section  3  of  Civil  Service  Rule  n,  will  per¬ 
mit  unskilled  laborers  appointed  f  rcan  the 
unclassified  laborer  register  to  advance 
upon  noncompetitive  examination  to 
classified  positions  in  the  Chemical  War¬ 
fare  Service  at  Large,  but  will  not  accord 
to  such  promoted  employees  a  classified 
status  or  render  them  eligible  for  trans¬ 
it  to  classified  positions  in  other 
branches  of  the  Federal  service. 

Franklin  D  Roosevelt 

The  White  House, 

January  16,  1939. 

[No.  8035] 

(P.  R.  Doc.  39-207;  Piled.  January  17,  1939;' 

3:25  p.  in.] 

*3F.R.  2359  DI. 


Rules,  Regulations,  Orders 


TITLE  26— INTERNAL  REVENUE 
BUREAU  OF  INTERNAL  REVENUE 
[T.  D.  4882] 

Regulations  Relating  to  Assessment 
AND  Collection  of  Taxes  of  Insolvent 
Banks  and  Trust  Companies 

To  Collectors  of  Internal  Revenue  and 
Others  Concerned: 

Section  818  of  the  Revenue  Act  of 
1938,  enacted  May  28,  1938  (Public  No. 
554,  Seventy-fifth  Congress,  Chapter  289, 
third  session),  provides: 

Sec.  818.  Taxes  of  Insolvent  Banks. 
Section  22  of  the  Act  of  March  1,  1879 
(20  Stat.  351;  12  n.  S.  C.  570),  is  amended 
to  read  as  foUows: 

“Sec.  22.  (a)  Whenever  and  after  any  bank 
or  trust  company,  a  substantial  portion  of 
the  business  of  which  consists  of  receiving 
deposits  and  making  loans  and  discounts,  has 
ceased  to  do  business  by  reason  of  insolvency 
or  bankruptcy,  no  tax  shall  be  assessed 
or  coUected,  or  paid  into  the  Treasury  of 
the  United  States  on  account  of  such  bank, 
or  trust  company,  which  shall  diminish  the 
assets  thereerf  necessary  for  the  full  painnent 
of  aU  its  depositors;  and  such  tax  shaU  be 
abated  from  such  national  banks  as  are 
found  by  the  QjmptroUer  of  the  Currency 
to  be  insolvent;  and  the  Commissioner  of 
Internal  Revenue,  when  the  facts  shall  ap¬ 
pear  touhim,  is  authorized  to  remit  so  much 
of  the  ssdd  tax  against  any  such  insolvent 
banks  and  trust  companies  organized  under 
State  law  as  shall  be  found  to  aSect  the 
claims  of  their  depositors. 

"(b)  Whenever  smy  bank  or  tnist  com¬ 
pany,  a  substantial  portion  of  the  btisiness  of 
which  consists  of  receiving  deposits  and  mak¬ 
ing  loans  and  discounts,  has  been  released 
or  discharged  from  its  liability  to  its  deposi¬ 
tors  for  any  part  of  their  claims  against  it, 
and  such  depositors  have  accepted,  in  lieu 
thereof,  a  lien  upon  subsequent  earnings  of 
such  bank  or  trust  company,  or  claims  against 
assets  segregated  by  such  bank  or  trust  com¬ 
pany  or  against  assets  transferred  from  it  to 
an  individual  or  corporate  trustee  or  agent, 
no  tax  shall  be  assessed  or  collected,  or  paid 
into  the  Treasury  of  the  United  States  on 
account  of  such  bank,  or  trust  company, 
such  Individual  or  corporate  trustee  or  such 
agent,  which  shall  diminish  the  assets  there¬ 
of  which  are  available  for  the  payment 
of  such  depositor  claims  and  which  are  neces¬ 
sary  for  the  full  payment  thereof. 

“(c)  Any  such  tax  so  collected  shall  be 
deemed  to  be  erroneously  collected,  and 
be  refunded  subject  to  all  provisions 
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limitations  of  law,  so  far  as  applicable,  relat¬ 
ing  to  the  refunding  of  taxes,  but  tax  so 
abated  or  refunded  after  the  date  of  the  en¬ 
actment  of  the  Revenue  Act  of  1938  shall  be 
reassessed  whenever  it  shall  appear  that  pay¬ 
ment  of  the  tax  will  not  diminish  the  assets 
as  af(»'esaid.  The  running  of  the  statute  of 
limitations  on  the  making  of  assessment  and 
collection  shall  be  suspended  diudng,  and  for 
ninety  days  beyond,  the  period  for  which, 
pursuant  to  this  section,  assessment  or  col¬ 
lection  may  not  be  made,  and  a  tax  which 
has  been  abated  may  be  reassessed  and  col¬ 
lected  during  the  time  within  which,  had 
there  been  no  abatement,  collection  might 
have  been  made. 

“(d)  This  section  shall  not  apply  to  any 
tax  imposed  by  the  Social  Security  Act.” 

Article  1.  Effective  date  of  amend¬ 
ment. — ^The  amendment  of  section  22, 
made  by  section  818  of  the  Revenue  Act 
of  1938,  is  effective  on  May  28,  1938,  the 
date  of  enactment  of  the  Revenue  Act  of 
1938. 

Art.  2.  Banks  and  trust  companies  cov¬ 
ered. — Section  22  (as  amended)  of  the 
Act  of  March  1,  1879,  applies  to  any  na¬ 
tional  bank,  or  bank  or  trust  company 
organized  under  State  law,  a  substantial 
portion  of  the  business  of  which  consists 
of  receiving  deposits  and  making  loans 
and  discounts,  and  which  has — 

(a)  ceased  to  do  business  by  reason  of 
insolvency  or  bankruptcy,  or 

(b)  been  released  or  discharged  from 
Its  liability  to  its  depositors  for  any  part 
of  their  deposit  cla^s,  and  the  deposi¬ 
tors  have  accepted  in  lieu  thereof  a  lien 
upon  its  subsequent  earnings  or  claims 
against  its  assets  either  (1)  segregated 
and  held  by  it  for  benefit  of  the  deposi¬ 
tors  or  (2)  transferred  by  it  to  an  in¬ 
dividual  or  corporate  trustee  or  agent 
who  holds  the  assets  for  the  benefit  of 
the  depositors. 

Art.  3.  Definitions. — As  hereinafter 
used  in  these  regulations: 


(a)  The  term  “section,”  unless  other¬ 
wise  indicated  by  the  context,  means 
section  22  of  the  Act  of  March  1,  1879, 
as  amended  by  section  818  of  the  Reve¬ 
nue  Act  of  1938. 

(b)  The  term  “bank,”  unless  otherwise 
indicated  by  the  context,  means  any  na¬ 
tional  bank,  or  bank  or  trust  cixnpany 
organized  under  State  law,  within  the 
scope  of  the  section.  See  article  2. 

(c)  The  term  “effective  date”  means 
May  28.  1938. 

(d)  The  term  “Commissioner”  means 
the  Commissioner  of  Internal  Revenue. 

(e)  The  term  “collector”  means  col¬ 
lector  of  internal  revenue. 

Art.  4.  Scope  of  section  generally. — 
The  section  prior  to  amendment  was  in¬ 
tended  to  assist  depositors  of  a  bank 
which  had  ceased  to  do  business  by 
reason  of  insolvency  to  recover  their  de¬ 
posits,  by  prohibiting  collection  of  taxes 
of  the  bank  which  would  diminish  the 
assets  necessary  for  payment  of  its  de¬ 
positors.  By  the  amendment  like  as¬ 
sistance  is  given  to  depositors  of  banks 
which  are  in  financial  difficulties  but 
which,  in  certain  conditions,  continue  in 
business. 

In  order  that  the  section  shall  operate 
in  a  case  where  the  bank  continues  busi¬ 
ness  it  is  necessary  that  the  depositors 
shall  agree  to  accept,  in  lieu  of  all  or 
a  part  of  their  deposit  claims  as  such, 
claims  against  segregated  assets,  or  a 
lien  upon  subsequent  earnings  of  the 
bank,  or  both.  When  such  an  agreement 
exists  no  tax  diminishing  such  assets 
or  earnings,  or  both,  otherwise  available 
and  necessary  for  payment  of  deposi¬ 
tors,  may  be  collected  therefrom.  If, 
under  such  an  agreement,  the  depositors 
have  the  right  also  to  look  to  the  un¬ 
segregated  assets  of  the  bank  for  re¬ 
covery,  in  whole  or  part,  the  unsegre¬ 
gated  assets  are  likewise,  to  the  extent 
of  the  depositors’  claims,  unavailable  for 
tax  collection. 

To  illustrate  the  working  of  the  sec¬ 
tion,  assume  that  depositors  agree  to 
forego  30  percent  of  their  deposit 
claims,  that  as  to  45  percent  they  will 
look  to  segregated  assets  and  60  percent 
of  the  earnings  from  bank  operations, 
and  that  as  to  the  remaining  25  per¬ 
cent  of  the  deposit  claims  the  bank  re¬ 
mains  liable.  The  segregated  assets  and 
60  percent  of  the  earnings  from  bank 
operations  are  immune  from  tax  collec¬ 
tion  until  the  total  realizations  from 
such  source  are  sufficient  to  meet  the 
percentage  of  the  depositors’  claims  pay¬ 
able  from  that  source.  When  the  reali¬ 
zation  from  such  source  is  sufficient  to 
satisfy  the  percentage  of  the  depositors’ 
claims  chargeable  thereto,  any  balance 
of  the  segregated  assets,  and  the  stated 
percentage  of  bank  earnings,  will  be 
available  for  tax  collection.  The  un¬ 
segregated  assets  and  the  other  40  per¬ 
cent  of  bank  earnings  will  be  available 
for  tax  collection  to  tiie  extent  that  col¬ 
lection  therefrom  will  not  diminish  the 


amount  necessary  for  payment  of  out¬ 
standing  depositors’  claims  other  than 
those  allocated  to  the  segregated  assets. 
See  article  11. 

For  the  purposes  of  the  section,  de¬ 
positors’  claims  include  bona  fide  in¬ 
terest,  either  on  the  deposits  as  such, 
or  on  the  claims  accepted  in  lieu  of 
deposits  as  such. 

The  section  is  not  intended  for  the 
relief  of  banks  as  such,  and  does  not 
prevent  collection  of  tax  from  assets  not 
necessary,  or  not  available,  for  payment 
of  depositors.  The  section  is  not  for  the 
relief  of  creditors  other  than  depositors, 
although  it  may  incidentally  operate  for 
their  benefit.  See  article  11. 

Art.  5.  Segregated  or  transferred  as¬ 
sets. — In  a  case  involving  segregated  or 
transferred  assets,  it  is  not  necessary, 
for  application  of  the  section,  that  the 
assets  shall  technically  constitute  a  trust 
fund.  It  is  sufficient  that  segregated  as¬ 
sets  be  definitely  separated  from  other 
assets  of  the  bank  and  that  transferred 
assets  be  definitely  separated  both  from 
other  assets  of  the  bank  and  from  other 
assets  held  or  owned  by  the  trustee  or 
agent  to  whom  assets  of  the  bank  have 
been  transferred;  that  ttie  bank  be 
wholly  or  partially  released  from  liability 
for  repayment  of  deposits  made  with  it 
as  such;  and  that  the  depositors  have 
claims  against  the  separated  assets.  Any 
excess  of  separated  assets  over  the 
amount  necessary  for  payment  of  such 
depositors  will  be  available  for  tax 
collection. 

Where  the  segregated  assets  are  trans¬ 
ferred  to  a  separate  corporate  trustee  or 
corporate  agent  the  assets  are  within  the 
protection  of  the  section  no  matter  by 
whom  the  stock  of  such  corporation  is 
held. 

However,  property  of  a  separate  corpo¬ 
ration  not  conveyed  by  the  bank  pur¬ 
suant  to  an  insolvency  agreement  with 
depositors,  is  not  within  the  immunity  of 
the  section,  even  though  the  corpora¬ 
tion’s  stock  is  owned  by  the  bank.  Tax 
due  from  a  separate  corporation  to  which 
assets  of  an  insolvent  bank  are  conveyed 
is  collectible,  even  though  such  tax  be 
due  to  the  property  so  conveyed,  except 
in  so  far  as  tax  collection  will  diminish 
assets  conveyed  by  the  bank  for  benefit 
of  depositors  or  the  earnings  from  such 
assets  to  which  the  depositors  are  en¬ 
titled,  and  which  are  necessary  for  pay¬ 
ment  of  the  depositors’  claims.  Other 
assets  and  earnings  of  a  separate  corpo¬ 
ration  are  available  for  collection  of  the 
taxes  of  such  corporation  even  though 
the  assets  and  earnings  of  such  corpora¬ 
tion  if  received  by  the  bank  would  be 
available  for  satisfaction  of  claims  of 
the  bank’s  depositors  and  such  claims 
cannot  otherwise  be  paid. 

Art.  6.  Unsegregated  assets. — (a)  De¬ 
positors’  claims  against  assets. — Claims 
of  depositors,  to  the  extent  that  they  are 
to  be  satisfied  out  of  segregated  assets, 
will  not  be  considered  in  determining 
the  availability  of  unsegregated  assets 
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for  tax  collection.  If  depositors  have 
agreed  to  accept  pa3nnent  out  of  seg¬ 
regated  assets  only,  collection  of  tax 
from  unsegregated  assets  will  not  dimin¬ 
ish  the  assets  available  and  necessary  for 
payment  of  the  depositors’  claims. 
Thus,  it  may  be  possible  to  collect  taxes 
from  the  unsegregated  assets  of  a  bank 
although  the  segregated  assets  are  im¬ 
mune  under  the  section. 

If  the  unsegregated  assets  of  the  bank 
remain  subject  to  any  portion  of  the  de¬ 
positors’  claims,  such  unsegregated  as¬ 
sets  will  be  within  the  immunity  of  the 
section  only  to  the  extent  necessary  to 
satisfy  the  claims  to  which  such  assets 
are  subject.  Taxes  will  still  be  collect¬ 
ible  from  the  unsegregated  assets  to  the 
extent  of  the  amount  by  which  the  total 
value  of  such  assets  exceeds  the  liability 
tc  depositors  to  be  satisfied  therefrom. 

(b)  Depositors’  claims  against  earn~ 
ings. — ^Even  though  under  a  bona  fide 
agreement  a  bank  has  been  released  from 
depositors’  claims  as  to  unsegregated  as¬ 
sets,  if  all  or  a  portion  of  its  earnings 
are  subject  to  depositors’  claims,  all  as¬ 
sets  the  earnings  from  which,  in  whole 
or  part,  are  charged  with  the  payment  of 
depositors’  claims,  will  be  immune  from 
tax  collection.  But  see  article  7. 

Art.  7.  Income. — (a)  Availability  for 
tax  collection. — ^Income,  wheUier  from 
segregated  or  unsegregated  assets,  which 
Ls  necessary  for,  applicable  to,  and  actu¬ 
ally  used  for,  payment  of  depositors’ 
claims,  is  within  the  immunity  of  the 
section.  If  only  a  portion  or  percentage 
of  income  from  segregated  or  unsegre¬ 
gated  assets  is  available  and  necessary 
for  payment  of  depositors’  claims,  the 
remaining  income  is  available  for  tax 
collection. 

(b)  Tax  licLbility. — ^The  fact  that  earn¬ 
ings  may  be  wholly  or  partly  imavailable 
under  the  section  for  collection  of  taxes 
does  not  exempt  the  income,  or  any  part 
thereof,  from  tax  liability.  The  section 
affects  collectibility  only,  and  is  not  con¬ 
cerned  with  taxability.  Accordingly,  the 
tax  on  income  of  a  given  year  shall  ordi¬ 
narily  be  determined,  even  though,  under 
the  section,  assessment  and  collection 
must  be  postponed.  The  tax  shall  be 
determined  with  respect  to  the  entire 
taxable  income  and  not  merely  with  re¬ 
spect  to  the  portion  of  the  earnings  out 
of  which  tax  may  be  collected. 

(c)  Example. — An  agreement  between 
a  bank  subject  to  tax  under  section  14 

(d)  of  the  Revenue  Act  of  1938  and  its 
depositors  provides  (a)  that  certain 
assets  are  to  be  segregated  for  the  benefit 
of  the  depositors  who  have  waived  a  per¬ 
centage  of  their  deposits;  (b)  that  60 
percent  of  the  bank’s  earnings  shall  be 
paid  to  the  depositors  until  the  portion 
of  their  claims  not  waived  has  been  paid; 
and  (c)  that  the  unsegregated  capital 
assets  shall  not  be  subject  to  depositors’ 
claims.  The  special  class  net  income  of 
tile  bank  for  the  calendar  year  1938  is 
tlO,000,  and  that  amount  also  consti¬ 


tutes  its  earnings  for  that  year.  The 
bank  has  an  outstanding  t^  liability 
for  prior  years  of  $7,000.  The  income 
tax  liability  of  the  bank  for  1938  is  16^^ 
percent  of  $10,000,  or  $1,650,  making  a 
total  outstanding  tax  liability  of  $8,650. 
The  portion  of  the  earnings  of  the  bank 
for  1938  available  for  tax  collection  after 
provision  for  depositors  is  $4,000  ($10,000 
less  60  percent,  or  $6,000).  Of  the  total 
outstanding  tax  liability  of  $8,650,  $4,000 
may  be  assessed  and  collected  immedi- 
1  ately,  leaving  $4,650  to  be  collected  from 
the  40  percent  of  future  annual  earnings 
not  covered  by  the  agreement,  from  any 
excess  of  the  segregated  assets  over  the 
amount  due  depositors  therefrom,  and 
from  unsegregated  assets  to  the  extent 
that  collection  of  tax  therefrom  will  not 
reduce  the  earnings  to  which  depositors 
are  entitled  under  the  agreement.  See 
article  6  (b). 

Art.  8.  Abatement  and  refund. — An 
assessment  or  collection,  whether  made 
before  or  after  the  amendment,  contrary 
to  the  section  when  made,  is  subject  to 
abatement  or  refund  within  the  appli¬ 
cable  statutory  period  of  limitations. 

An  abatement  or  refimd  after  the 
amendment  is  equally  allowable  whether 
assessment  or  collection  was  erroneous 
because  collection  would  diminish  assets 
necessary  for  payment  of  depositors,  or 
because  the  same  tax  had  been  properly 
abated  or  refimded  on  or  before  the  effec¬ 
tive  date  of  the  amendment,  and  reas¬ 
sessed  or  collected  after  such  date.  See 
article  12.  However,  in  the  absence  of- 
prior  abatement  or  refund  on  or  before 
the  date  of  the  amendment,  a  claim  for 
abatement  or  refimd  will  not  be  allowed 
if,  at  the  time  of  examination  of  the 
claim,  collection  would  not  diminish  the 
assets  necessary  for  payment  of  deposi¬ 
tors.  If  there  was  a  prior  proper  abate¬ 
ment  or  refund  on  or  before  the  effec¬ 
tive  date  of  the  amendment,  a  claim  for 
abatement  or  refund  of  the  same  tax  re¬ 
assessed  or  recollected  after  the  effective 
date  of  the  amendment  may  be  allowed 
even  though  the  assets  are  sufficient  to 
meet  claims  of  depositors. 

A  tax  assessed  prior  to  the  effective 
date  of  the  amendment  and  in  accord¬ 
ance  with  the  section  as  it  then  existed  is 
subject  to  abatement  where  assessment, 
had  it  been  made  after  the  effective  date 
of  the  amendment,  would  have  been  con¬ 
trary  to  the  amended  section.  However, 
tax  properly  collected  in  accordance  with  I 
the  section  prior  to  amendment,  may  not 
be  refunded  thereafter  even  thou^  col-  i 
lection  after  the  effective  date  of  the 
amendment  would  have  been  contrary 
to  the  amended  section. 

Any  abatement  or  refund  is  subject  to 
existing  statutory  periods  of  limitation, 
which  periods  are  not  suspended  or  ex¬ 
tended  by  tile  amended  section. 

Art.  9.  Establishment  of  immunity. — 
'The  mere  showing  of  insolvency,  or  that 
depositors  have  claims  against  segre¬ 
gated  or  other  assets  or  earnings  will 


not  of  itself  secure  immunity  from  tax 
collection.  It  must  be  affirmatively  es¬ 
tablished  to  the  satisfaction  of  the  Com¬ 
missioner  that  collection  of  tax  will 
diminish  the  assets  necessary  for  pay¬ 
ment  of  depositors’  claims.  See  also 
article  10. 

Any  claim  of  immunity  under  the  sec¬ 
tion  shall  be  supported  by  a  statement, 
under  oath  or  affirmation,  which  shall 
show  (a)  the  total  of  depositors’  claims 
outstanding,  and  (b)  separately  and  in 
detail,  the  amount  of  each  of  the  follow¬ 
ing,  and  the  amoimt  of  depositors’  claims 
properly  chargeable  against  each — (1) 
segregated  or  transferred  assets;  (2)  im- 
segregated  assets;  (3)  estimated  future 
average  annual  earnings  and  profits;  (4) 
amount  collectible  from  shareholders; 
and  (5)  any  other  resources  available 
for  payment  of  depositors’  claims.  The 
detail  shaU  show  the  full  amount  of  de¬ 
positors’  claims  chargeable  against  each 
of  the  items  (1)  to  (5),  inclusive,  even 
though  part  or  all  of  the  amount  charge¬ 
able  against  a  particular  item  is  also 
chargeable  against  some  other  item  or 
items.  There  shall  also  be  filed  a  copy 
of  any  agreement  between  the  bank  and 
its  depositors,  and  any  other  agreement 
bearing  on  the  claim  of  immunity  imder 
the  section. 

Art.  10.  Procedure  during  immunity. — 
As  long  as,  pursuant  to  the  section,  any 
tax  remains  impaid,  the  bank  shall  file 
with  each  income  tax  return  a  state¬ 
ment  as  required  by  article  9,  in  dupli¬ 
cate,  and  shall  also  file  such  additional 
statements  as  the  Commissioner  may  re¬ 
quire.  Whether  or  not  such  additional 
statements  shall  be  required,  and  the  fre¬ 
quency  thereof,  will  depend  on  the  cir¬ 
cumstances,  including  the  financial 
status  and  apparent  prospects  of  the 
bank,  and  the  time  which  is  available 
for  assessment  and  collection  after  the 
bank  becomes  financially  able  to  pay 
taxes  without  diminishing  the  assets  nec¬ 
essary  for  payment  of  depositors’  claims. 

Art.  11.  Termination  of  immunity. — 
Immunity  under  the  section  is  terminated 
whenever,  within  the  statutory  period  of 
limitations  as  extended  by  the  section, 
the  tax  can  be  collected  without  diminish¬ 
ing  the  assets  necessary  for  payment  of 
depositors’  claims,  including  claims  of 
new  depositors  secured  during  the  period 
of  immunity  from  tax  collection.  For  the 
Immunity  to  end,  the  assets  must  be  suffi¬ 
cient  to  cover  any  remaining  balance  still 
due  under  the  agreement  and  any  out¬ 
standing  additional  deposits  made  by  the 
same  or  other  depositors  subsequent  to 
the  agreement.  In  other  words,  the  bar 
of  the  section,  when  once  in  force,  is  ter¬ 
minated  only  as,  and  to  the  extent  that, 
collection  may  ^  made  without  dimin¬ 
ishing  assets  available  for  satisfaction  of 
all  outstanding  depositors’  claims,  re¬ 
gardless  of  when  their  deposits  were 
made. 

[  While  the  immunity  from  tax  collec- 
I  tion  is  for  protection,  of  depositors  only, 
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In  some  cases  the  immunity  will  not  end 
until  the  assets  are  sufficient  to  cover  in¬ 
debtedness  of  creditors  generally.  This 
situation  will  exist  where  under  appli¬ 
cable  law  the  claims  of  general  creditors 
are  on  a  parity  with  those  of  depositors, 
so  that  to  pay  depositors  in  full  it  is  nec¬ 
essary  to  pay  all  creditors  in  full. 

In  determining  the  sufficiency  of  the 
assets  to  satisfy  the  depositors’  claims, 
shareholders’  liability  to  the  extent  col¬ 
lectible  shall  be  treated  as  available  as¬ 
sets.  See  article  9.  Deposit  insurance 
payable  to  depositors  shall  not  be  treated 
as  an  asset  of  the  bank  and  shall  be  dis¬ 
regarded  in  determining  the  sufficiency  of 
the  assets  to  meet  the  claims  of  deposi¬ 
tors. 

Art.  12.  Collection  of  tax  after  termi¬ 
nation  of  immwraty. — (a)  General. — If 
assets  in  excess  of  those  necessary  for 
payment  of  outstanding  deposits  become 
available,  such  excess  assets  shall  be  ap¬ 
plied  toward  satisfaction  of  accumulated 
outstanding  taxes,  collectible  under  the 
section,  and  not  barred  by  the  statute 
of  limitations.  But  see  article  5.  Where 
sufficient  assets  are  available,  statutory 
interest  shall  be  collected  with  the  tax. 
Generally,  unless  the  interests  of  the 
United  States  will  be  jeopardized  there¬ 
by,  it  will  be  sufficient  if  the  amount 
available  for  payment  of  collectible  taxes 
without  diminishing  assets  necessary  for 
payment  of  depositors,  is  determined 
and  paid  by  the  taxpayer  each  time  a 
Federal  income  tax  return  is  filed.  How¬ 
ever,  assessments  and  collections  may  be 
made  at  such  other  times  as  the  col¬ 
lector  or  Commissioner  shall  find  ap¬ 
propriate  and  necessary  to  protect  the 
interests  of  the  United  States. 

(b)  Tax  due  before  the  effective  date 
of  the  amendment. — 'The  section  does 
not  permit  assessment  or  reassessment 
or  collection  of  tax  properly  abated  or 
refunded  pursuant  to  the  section  on  or 
before  May  28,  1938.  Tax  due  on  or 
before  that  date,  and  not  so  abated  or 
refunded,  and  still  outstanding  on  the 
said  date,  is  within  the  provisions  of 
the  amended  section  and  collectibility  is 
determinable  in  accordance  with  the 
amended  section  the  same  as  in  the  case 
of  tax  due  after  such  date.  Accordingly, 
a  tax  due  prior  to  the  effective  date  of 
the  amendment  and  then  collectible  un¬ 
der  the  section  may  not  be  assessed  or 
collected  thereafter  if  such  assessment  or 
collection  would  be  contrary  to  the  sec¬ 
tion  as  amended.  See  article  8. 

If  the  statutory  period  for  assessment 
or  collection  had  expired  before  the  ef¬ 
fective  date  of  amendment,  the  section 
does  not  revive  it.  Accordingly,  in  such 
situation  the  tax  is  not  collectible  under 
the  amended  section,  regardless  of  the 
bank’s  financial  condition. 

Art.  13.  Social  Security  taxes. — These 
regulations  do  not  relate  to  Social  Se¬ 
curity  taxes,  since  the  immunity  granted 
by  the  amended  section  does  not  apply 
to  taxes  imposed  by  the  Social  Security 
Act. 

Art.  14.  Authority  for  regulations. — 
These  regulations  are  issued  under  au¬ 


thority  of  section  3447,  Revised  Statutes 
of  the  United  States. 

[seal!  Guy  T.  Helvering, 

Commissioner  of  Internal  Revenue. 
Approved,  January  16,  1939. 

John  W.  Hanes, 

Acting  Secretary  of  the  Treasury. 

[F.  R.  Doc.  39-208;  Filed,  January  17,  1939; 
3:47  p.  m.] 


[T.  D.  4883] 

Income  Tax  j 

REGULATIONS  WITH  RESPECT  TO  THE  TAXA¬ 
TION  OF  NONRESIDENT  ALIEN  INDIVIDUALS 
AND  FOREIGN  CORPORATIONS  NOT  ENGAGED 
IN  TRADE  OR  BUSINESS  WITHIN  THE 
UNITED  STATES  AND  NOT  HAVING  AN  OF¬ 
FICE  OR  PLACE  OF  BUSINESS  THEREIN  AS 
AFFECTED  BY  THE  RECIPROCAL  TAX  CON¬ 
VENTION  BETWEEN  THE  UNITED  STATES 
AND  CANADA,  EFFECTIVE  JANUARY  1,  1936 

To  Collectors  of  Internal  Revenue  and 
Others  Concerned: 

Paragraph  A.  The  reciprocal  tax  con¬ 
vention  between  the  United  States  and 
1  Canada  which  was  ratified  August  13, 
1937,  provides  as  follows: 

Article  I 

The  High  Contracting  Parties  mutually 
agree  that  the  income  taxation  imposed  in 
the  two  States  shall  be  subject  to  the  fol¬ 
lowing  reciprocal  provisions: 

•  (a)  The  rate  of  Income  tax  imposed  by 
one  of  the  Contracting  States,  in  respect  of 
income  derived  from  sources  therein,  upon 
individuals  residing  in  the  other  State,  who 
are  not  engaged  in  trade  or  business  in  the 
taxing  State  and  have  no  office  or  place  of 
business  therein,  shall  not  exceed  five  per 
centum  for  each  taxable  year,  so  long  as 
an  equivalent  or  lower  rate  of  income  taxa¬ 
tion  is  imposed  by  the  other  State  upon 
individuals  residing  in  the  former  State  who 
are  not  engaged  in  trade  or  business  in  such 
other  State  and  do  not  have  an  office  or 
place  of  business  therein. 

(b)  The  rate  of  income  tax  imposed  by 
one  of  the  Contracting  States,  in  respect  of 
dividends  derived  from  sources  therein,  upon 
nonresident  foreign  corporations  organized 
under  the  laws  of  the  other  State,  which  are 
not  engaged  in  trade  or  business  in  the  tax¬ 
ing  State  and  have  no  office  or  place  of 
business  therein,  shall  not  exceed  five  per 
centum  for  each  taxable  year,  so  long  as  an 
equivalent  or  lower  rate  of  income  taxation 
on  dividends  is  imposed  by  the  other  State 
upon  corporations  organized  under  the  laws 
of  the  former  State  which  are  not  engaged 
in  trade  or  business  in  such  other  State 
and  do  not  have  an  office  or  place  of  busi¬ 
ness  therein. 

(c)  Either  State  shall  be  at  liberty  to  in¬ 
crease  the  rate  of  taxation  prescribed  by 
paragraphs  (a)  and  (b)  of  this  article,  and 
in  such  case  the  other  State  shall  be  released 
from  the  requirements  of  the  said  para¬ 
graphs  (a)  and  (b). 

(d)  Effect  shall  be  given  to  the  foregoing 
provisions  by  both  States  as  and  from  the 
first  day  of  January,  nineteen  hundred  and 
thirty-six. 

Article  II 

The  provisions  of  this  Convention  shall 
not  apply  to  citizens  of  the  United  States  of 
America  domiciled  or  resident  in  Canada. 

Article  HI 

This  Convention  shall  be  ratified  and  shall 
take  effect  Immediately  upon  the  exchange 


of  ratifications  which  shall  take  place  at 
Washington  as  soon  as  possible. 

Signed,  in  duplicate,  at  Washington  by  the 
duly  authorized  representatives  of  Canada 
and  the  United  States  of  America,  this  thir¬ 
tieth  day  of  December,  in  the  year  of  our 
Lord,  one  thousand  nine  hundred  and 
thirty-six. 

Paragraph  B.  Section  211  of  the  Reve¬ 
nue  Act  of  1938  provides: 

Sec.  211.  Tax  on  Nonresident  Alien  Indi¬ 
viduals. 

(a)  No  United  States  Business  or  Office. — 

(1)  Generai  rule. — There  shall  be  levied, 
collected,  and  paid  for  each  taxable  year,  in 
lieu  of  the  tax  Imposed  by  sections  11  and  12, 
upon  the  amount  received,  by  every  non¬ 
resident  alien  individual  not  engaged  in  trade 
or  business  within  the  United  States  and  not 
having  an  office  or  place  of  business  therein, 
from  sources  within  the  United  States  as 
interest  (except  interest  on  deposits  with 
persons  carrying  on  the  banking  business), 
dividends,  rents,  salaries,  wages,  premiums, 
annuities,  compensations,  remunerations, 
emoluments,  or  other  fixed  or  determinable 
annual  or  periodical  gains,  profits,  and  in¬ 
come,  a  tax  of  10  per  centum  of  such  amount, 
except  that  such  rate  shall  be  reduced,  in 
the  case  of  a  resident  of  a  contiguous  country, 
to  such  rate  (not  less  than  6  per  centum)  as 
may  be  provided  by  treaty  with  such  country. 
For  Inclusion  in  computation  of  tax  of 
amount  specified  in  shareholder’s  consent, 
see  section  28. 

(2)  Aggregate  more  than  $21,600. — The  tax 
imposed  by  paragraph  (1)  shall  not  apply  to 
any  individual  if  the  aggregate  amount  re¬ 
ceived  during  the  taxable  year  from  the 
sources  therein  specified  is  more  than  $21,600. 

(3)  Residents  of  oomtiguons  countries. — 
Despite  the  provisions  of  paragraph  (2),  the 
provisions  of  paragraph  (1)  shall  apply  to  a 
resident  of  a  contiguous  country  so  long  as 
there  is  in  effect  a  treaty  with  such  country 
(ratified  prior  to  August  26,  1937)  under 
which  the  rate  of  tax  under  section  211  (a) 
of  the  Revenue  Act  of  1936,  prior  to  its 
amendment  by  section  501  (a)  of  the  Reve¬ 
nue  Act  of  1937,  was  reduced. 

•  •  •  •  * 

(c)  No  United  States  business  or  office  and 
gross  income  of  more  than  $21,600. — A  non¬ 
resident  alien  individual  not  engaged  in  trade 
or  business  within  the  United  States  and  not 
having  an  office  or  place  of  business  therein 
who  has  a  gross  income  for  any  taxable  year 
of  more  than  $21,600  from  the  sources  speci¬ 
fied  in  subsection  (a)  (1),  shall  be  taxable 
without  regard  to  the  provisions  of  subsec¬ 
tion  (a)  (1),  except  that — 

(1)  The  gross  Income  shall  include  only 
Income  from  the  sources  specified  in  sub¬ 
section  (a)  (1); 

(2)  The  deductions  (other  than  the  so- 
called  "charitable  deduction”  provided  in 
section  213  (c)  shall  be  allowed  only  if  and 
to  the  extent  that  they  are  properly  allo¬ 
cable  to  the  gross  income  from  the  sources 
specified  in  subsection  (a)  (1); 

(3)  The  aggregate  of  the  normal  tax  and 
surtax  under  sections  11  and  12  shall,  in 
no  case,  be  less  than  10  per  centum  of  the 
gross  income  from  the  sources  specified  in 
subsection  (a)  (1);  and 

(4)  This  subsection  shall  not  apply  to  a 
resident  of  a  contiguous  country  so  long 
as  there  is  in  effect  a  treaty  with  such 
country  (ratified  prior  to  August  26,  1937) 
under  which  the  rate  of  tax  under  section 
211  (a)  of  the  Revenue  Act  of  1936,  prior 
to  its  amendment  by  section  501  (a)  of 
the  Revenue  Act  of  1937,  was  reduced. 

Paragraph  C.  Section  231  (a)  of  the 
Revenue  Act  of  1938  provides: 

Nonresident  corporations. — There  shall  be 
levied,  collected,  and  paid  for  each  taxable 
year,  in  lieu  of  the  tax  imposed  by  sections 
13  and  14,  upon  the  amount  received  by 
every  foreign  corporation  not  engaged  in 
trade  or  business  within  the  United  States 
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and  not  having  an  ofiBce  or  place  of  busi¬ 
ness  therein,  from  sources  within  the  United 
States  as  Interest  (except  Interest  on  de¬ 
posits  with  persons  carrying  on  the  banking 
business),  dividends,  rents,  salaries,  wages, 
premiums,  annuities,  compensations,  re¬ 
munerations,  emoluments,  or  other  fixed  or 
determinable  annual  or  periodical  gains, 
profits,  and  Income,  a  tax  of  16  per  centtun 
of  such  amount,  except  that  In  the  case  of 
dividends  the  rate  shall  be  10  per  centum, 
and  except  that  in  the  case  of  corporations 
organized  under  the  laws  of  a  contiguous 
country  such  rate  of  10  per  centum  with 
respect  to  dividends  shall  be  reduced  to 
such  rate  (not  less  than  5  per  centum) 
as  may  be  provided  by  treaty  with  such 
country.  Pot  inclusion  in  computation  of 
tax  of  amount  specified  in  shareholder's 
consent,  see  section  28. 

Paragraph  D.  Section  143  (a)  of  the 
Revenue  Act  of  1938  provides  in  part:  | 

Tax-Free  Covenant  Bonds. — 

(1)  Requirement  of  withholding. — ^In  smy 
case  where  bonds,  mortgages,  or  deeds  of 
trust,  or  other  similar  obligations  of  a  cor¬ 
poration,  issued  before  January  1,  1934, 
contain  a  contract  or  provision  by  which  the 
obligor  agrees  to  pay  any  portion  of  the  tax 
Imposed  by  this  title  upon  the  obligee,  or  to 
reimburse  the  obligee  for  any  portion  of  the 
tax,  or  to  pay  th“  interest  without  deduction 
for  any  tax  which  the  obligor  may  be  re¬ 
quired  or  permitted  to  pay  thereon,  or  to  re¬ 
tain  therefrom  under  any  law  of  the  United 
States,  the  obUgor  shall  deduct  and  withhold 
a  tax  equal  to  2  per  centum  of  the  Interest 
upon  such  bonds,  mortgages,  deeds  of  trust, 
or  other  obligations,  whether  such  interest 
is  pa3rable  annually  or  at  shorter  or  longer 
periods,  if  payable  to  an  Individual,  a  part¬ 
nership,  or  a  foreign  corporation  not  en¬ 
gaged  in  trade  or  business  within  the  United 
States  and  not  having  an  office  or  place  of 
business  therein:  Provided,  That  if  the  lia¬ 
bility  assiuned  by  the  obligor  does  not  ex¬ 
ceed  2  per  centum  of  the  Interest,  then  the 
deduction  and  withholding  shall  be  at  the 
following  rates:  (A)  10  per  centum  in  the 
case  of  a  nonresident  alien  individual  (ex¬ 
cept  that  such  rate  shall  be  reduced,  in  the 
case  of  a  resident  of  a  contiguous  coimtry, 
to  such  rate,  not  less  than  6  per  centum,  as 
may  be  provided  by  treaty  with  such  coun¬ 
try),  or  of  any  partnership  not  engaged  in 
trade  or  business  within  the  United  States 
and  not  having  any  office  or  place  of  busi¬ 
ness  therein  and  composed  in  whole  or  in 
part  of  nonresident  aliens,  (B)  in  the  case 
of  such  a  foreign  corpOTation,  15  per  centum, 
and  (C)  2  per  centtun  in  the  case  of  other 
individuals  and  partnerships:  Provided  fur¬ 
ther,  That  if  the  owners  of  such  obligations 
are  not  known  to  the  withholding  agent  the 
Commissioner  may  authorize  such  deduction 
and  withholding  to  be  at  the  rate  of  2  per 
’centum,  or,  if  the  liability  assumed  by  the 
obligor  does  not  exceed  2  per  centum  of  the 
interest,  then  at  the  rate  of  10  per  centum. 

Paragraph  E.  Section  143  (b)  of  the 
Revenue  Act  of  1938  provides: 

Nonresident  aliens. — ^AU  persons,  in  what¬ 
ever  capacity  acting,  including  lessees  or 
mortgagors  of  real  or  personal  property,  fidu¬ 
ciaries,  employers,  and  all  officers  and  em¬ 
ployees  of  the  United  States,  having  the  con¬ 
trol,  receipt,  custody,  disposal,  or  payment  of 
Interest  (except  interest  on  deposits  with  per¬ 
sons  carrying  on  the  banking  business  paid 
to  persons  not  engaged  in  business  in  the 
United  States  and  not  having  an  office  or 
place  of  business  therein),  dividends,  rent, 
salaries,  wages,  premiums,  annuities,  compen¬ 
sations,  remunerations,  emoluments,  or  other 
fixed  or  determinable  annual  or  periodical 
gains,  profits,  and  income  (but  only  to  the 
extent  that  any  of  the  above  items  consti¬ 
tutes  gross  income  from  sources  within  the 
United  States) ,  of  any  nonresident  alien  indi¬ 
vidual,  or  of  any  partnership  not  engaged  in 
trade  or  business  within  the  United  States 
and  not  having  any  office  or  place  of  busi¬ 
ness  therein  and  composed  in  whole  or  in 


part  of  nonresident  aliens,  shall  (except  in 
the  cases  provided  for  in  subsection  (a)  of 
this  section  and  except  as  otherwise  provided 
in  regulations  prescribed  by  the  Commis¬ 
sioner  under  section  215)  deduct  and  with¬ 
hold  from  such  annual  or  periodical  gains, 
profits,  and  income  a  t£uc  equal  to  10  per 
centum  thereof,  except  that  such  rate  shall 
be  reduced,  in  the  case  of  a  nonresident  alien 
Individual  a  resident  of  a  contiguous  coim- 
try,  to  such  rate  (not  less  than  5  per  centum) 
as  may  be  provided  by  treaty  with  such 
country:  Provided,  That  no  such  deduction 
or  withholding  shall  be  required  in  the  case 
of  dividends  paid  by  a  foreign  corporation 
tmless  (1)  such  corporation  is  engaged  in 
trade  or  business  within  the  United  States 
or  has  an  office  or  place  of  business  therein, 
and  (2)  more  than  85  per  centum  of  the 
gross  income  of  such  corporation  for  the 
three-year  period  ending  with  the  close  of 
its  taxable  year  preceding  the  declaration  of 
such  dividends  (or  for  such  part  of  such 
period  as  the  cor^ration  has  l^n  in  exist¬ 
ence)  was  derived  from  sources  within  the 
United  States  as  determined  under  the  pro¬ 
visions  of  section  119:  Provided  further,  'That 
the  Commissioner  may  authorize  such  tax  to 
be  deducted  and  withheld  from  the  interest 
upon  any  securities  the  owners  of  which  are 
not  known  to  the  withholding  agent.  Under 
regulations  prescribed  by  the  Commissioner, 
with  the  approval  of  the  Secretary,  there 
may  be  exempted  from  such  deduction  and 
withholding  the  compensation  for  personal 
services  of  nonresident  alien  individuals  who 
enter  and  leave  the  United  States  at  frequent 
intervals. 

Paragraph  F.  Section  143  (c)  of  the 
Revenue  Act  of  1938  provides: 

Return  and  payment. — ^Every  person  re¬ 
quired  to  deduct  and  withhold  any  tax  under 
this  section  shall  make  return  thereof  on  or 
before  March  15  of  each  year  and  shall  on  or 
before  June  15,  in  lieu  of  the  time  prescribed 
in  section  56,  pay  the  tax  to  the  official  of 
the  United  States  Government  authorized  to 
receive  it.  Every  such  person  is  hereby  made 
liable  for  such  tax  and  is  hereby  indemnified 
against  the  claims  and  demands  of  any  per¬ 
son  for  the  amount  of  any  payments  made  in 
accordance  with  the  provisions  of  this  section. 

Paragraph  G.  Section  144  of  the  Reve¬ 
nue  Act  of  1938  provides: 

In  the  case  of  foreign  corporations  subject 
to  taxation  under  this  title  not  engaged  in 
trade  or  business  within  the  United  States 
and  not  having  any  office  or  place  of  business 
therein,  there  shall  be  deducted  and  with¬ 
held  at  the  source  in  the  same  manner  and 
upon  the  same  items  of  income  as  is  pro¬ 
vided  in  section  143  a  tax  equal  to  15  per 
centum  thereof,  except  that  in  the  case  of 
dividends  the  rate  shall  be  10  per  centum,  and 
except  that  in  the  case  of  corporations  or- 
gani^d  under  the  laws  of  a  contiguous  coun¬ 
try  such  rate  of  10  per  centum  with  respect 
to  dividends  shall  be  reduced  to  such  rate 
(not  less  than  5  per  centum)  as  may  be  pro¬ 
vided  by  treaty  with  such  country;  and  such 
tax  shall  be  returned  and  paid  in  the  same 
maimer  and  subject  to  the  sa.nie  conditions 
as  provided  in  that  section;  Provided,  That 
in  the  case  of  interest  described  in  subi^ction 
(a)  of  that  section  (relating  to  tax-free 
covenant  bonds)  the  deduction  and  with¬ 
holding  shall  be  at  the  rate  specified  in  such 
subsection. 

Paragraph  H.  Section  901  of  the  Reve-  | 
nue  Act  of  1938  provides  in  part: 

(a)  When  used  in  this  Act — 

(1)  The  term  “person”  means  an  individ¬ 
ual,  a  trust  or  estate,  a  partnership,  or  a 
corporation. 

(2)  The  term  “corporation”  Includes  asso¬ 
ciations,  joint-stock  companies,  and  insur¬ 
ance  companies. 

(3)  The  term  “partnership”  Includes  a 
syndicate,  group,  pool,  joint  venture,  or 
other  unincorporated  organization,  through 
or  by  means  of  which  any  business,  financial 
operation,  or  venture  is  carried  on,  and 


which  is  not,  within  the  meaning  of  this 
Act,  a  trust  or  estate  or  a  corporation;  and 
the  term  “partner”  includes  a  member  in 
such  a  syndicate,  group,  pool,  joint  venture, 
or  organization. 

(4)  The  term  “domestic”  when  applied  to 
a  corporation  or  partnership  means  created 
or  organized  in  the  United  States  or  under 
the  law  of  the  United  States  or  of  any 
State  or  Territory. 

(5)  The  term  “foreign”  when  applied  to 
a  corporation  or  partnership  means  a  corpo¬ 
ration  or  partnership  which  is  not  domestic. 

(6)  The  term  “fiduciary”  means  a  guard¬ 
ian,  trustee,  executor,  administrator,  receiver, 
conservator,  or  any  person  acting  in  any 
fiduciary  capacity  for  any  person. 

(7)  The  term  “withholding  agent”  means 
any  person  required  to  deduct  and  withhold 
any  tax  under  the  provisions  of  section 
143  or  144. 

•  •  *  «  • 

(b)  The  terms  “includes”  and  “including” 
when  used  in  a  definition  contained  in  this 
Act  shall  not  be  deemed  to  exclude  other 
things  otherwise  within  the  meaning  of  the 
term  defined. 

Pursuant  to  the  provisions  of  section 
62  of  the  Revenue  Act  of  1938  the  fol¬ 
lowing  regulations  are  hereby  prescribed 
to  carry  into  effect  the  quoted  provisions 
of  the  Convention  between  the  United 
States  of  America  and  Canada  under  the 
Revenue  Act  of  1938  (the  provisions  of 
T.  D.  4766,"  1937-2  Cum.  BuU.  158,  ap¬ 
plicable  under  the  Revenue  Acts  of  1936 
and  1937,  remaining  in  full  force  and 
effect  as  to  taxable  years  beginning  prior 
to  January  1,  1938) : 

Art.  1.  Rate  of  tax. — The  convention 
was  ratified  and  became  effective  August 
13,  1937.  Under  the  terms  of  the  Con¬ 
vention,  the  provisions  of  which  are  re¬ 
troactive  to  January  1,  1936,  the  tax  at 
the  rate  of  10  percent  imposed  by  section 
211  (a)  is  reduced  to  5  percent  with 
respect  to  the  amount  received  from 
sources  within  the  United  States  as  Jjq- 
terest  (except  interest  on  deposits  witii 
persons  canning  on  the  banking  busi¬ 
ness),  dividends,  rents,  salaries,  wage3, 
premiums,  annuities,  compensations,  re- 
mimerations,  emoluments,  or  other  fixed 
or  determinable  annual  or  periodical 
gains,  profits,  and  income,  by  every 
nonresident  alien  individual  not  engaged 
in  trade  or  business  within  the  United 
States  and  not  having  an  office  or  place 
of  business  therein,  provided  he  is  a 
resident  of  Canada. 

Under  the  terms  of  the  Convention  the 
tax  at  the  rate  of  10  percent  imposed  by 
section  231  (a)  is  reduced  to  5  percent 
with  respect  to  the  amount  received 
from  sources  within  the  United  States  as 
dividends,  by  every  foreign  corporation 
not  engaged  in  trade  or  business  within 
the  United  States  and  not  having  an 
office  or  place  of  business  therein,  pro¬ 
vided  it  is  organized  under  the  laws  of 
Canada. 

Art.  2.  Withholding  in  general. — The 
items  of  income  from  sources  within  the 
United  States  enumerated  in  sections 
211  (a)  and  231  (a)  are  subject  to  the 
withholding  provisions  of  sections  143 
and  144,  at  the  rates  specified  therein, 
with  the  exception  that  all  items  of 
fixed  or  determinable  annual  or  periodi- 
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cal  income  paid  to  ncmresident  alien  in¬ 
dividuals  who  are  residents  of  Canada 
(other  than  the  compensation  for  per¬ 
sonal  services  received  by  such  residents 
who  enter  and  leave  the  United  States  at 
frequent  intervals)  and  dividends  paid 
to  nonresident  foreign  corporations 
which  are  organized  under  the  laws  of 
Canada  are  subject  to  withholding  at 
the  reduced  rate  of  5  percent. 

Art.  3.  Resident  of  Canada  or  corpara- 
ticm  organized  under  the  laws  of  Can¬ 
ada. — For  the  purpose  of  withholding, 
every  individual  whose  address  is  in  Can¬ 
ada  (including  a  nonresident  alien  indi- 


come  for  and  on  behalf  of  a  person  other  i 
than  a  ref^dent  of  Canada  or  a  corpora¬ 
tion  organized  under  the  laws  of  Canada, 
an  additional  tax  of  5  percent  or  10  per¬ 
cent,  as  the  case  may  be,  must  be  de¬ 
ducted  by  such  Canadian  fiduciary  or 
partnership  and  remitted  to  the  United 
States  Treasury.  If  the  fiduciary  or 
partnership  receives  the  income  in  its 
own  right  and  distributes  its  income  un¬ 
der  a  trust  deed  or  partnership  agree¬ 
ment,  then  no  further  tax  in  Canada 
need  be  deducted. 

(b)  Tax-free  covenant  bonds. — ^No  ad¬ 
ditional  withholding  is  required  with  re- 


vidual,  fiduciary,  or  partnership)  shall  spect  to  interest  on  so-called  tax-free 


be  considered  by  United  States  withhold¬ 
ing  agents  as  a  resident  of  Canada,  and 
every  corporation  whose  address  is  in] 
Canada  shall  be  considered  by  such  with¬ 
holding  agents  as  a  corporation  organ¬ 
ized  under  the  laws  of  Canada.  These 
provisions  relative  to  Canadian  resi- 1 
dents  and  Canadian  corporations  are 
based  upon  the  assumption  that  the 


covenant  bonds  Issued  prior  to  January 
1,  1934,  where  the  liability  assumed  by 
the  obligor  exceeds  2  percent  but  under 
section  143  (a)  of  the  Revenue  Act  of 
1938  only  2  percent  income  tax  is  re¬ 
quired  to  be  withheld  at  the  source.  An 
additional  tax  of  5  percent  or  10  per¬ 
cent,  as  the  case  may  be,  is  required  to 
be  withheld,  however,  by  Canadian  with- 


payee  is  the  actual  owner  of  the  property  holding  agents  as  above  provided,  (1) 
from  which  the  income  is  derived  and  where  the  bonds  were  issued  prior  to 
consequently  is  the  person  liable  to  the  January  1,  1934,  and  the  liability  as- 


tax  upon  such  income. 


sumed  by  the  obligor  does  not  exceed  2 


A  person  receiving  income  which  is  percent;  (2)  where  the  bonds  were  is- 


distributable  to  an  organization  exempt 
from  Federal  income  tax  under  section 
101  of  the  Revenue  Act  of  1938,  or  cor¬ 
responding  sections  of  prior  revenue  acts, 
shall  be  considered  merely  a  conduit 
through  which  the  income  flows  and  not 
a  taxable  entity.  In  preparing  owner¬ 
ship  certificate.  Form  1001,  the  person 
receiving  the  income  should  make  a 
notation  thereon  substantially  as  fol- . ,  ,  .  . 

lows:  "As  this  organization  has  been 


sued  on  or  after  January  1,  1934,  irre¬ 
spective  of  the  liability  assumed  by  the 
obligor;  (3)  where  the  bonds  do  not 
contain  a  tax-free  covenant,  regardless 
of  the  date  of  issue. 

Art.  5.  Return  of  tax  withheld  from 
persons  whose  addresses  are  in  Can¬ 
ada. — Every  United  States  withholding 
agent  shall  make  and  file  with  the  col- 


held  to  be  exempt  from  the  payment  of 
income  tax  by  the  Commissioner  of  In- ,  ^ 

temal  Revenue  under  date  ot _  S™"-  “  withholding  return. 


turn  on  Form  1042B,  for  the  calendar 
year  1938  and  each  subsequent  calendar 


_ _  the  interest  on  this  cer¬ 
tificate  is  not  subject  to  withholding, 
giving  the  date  of  the  oflBcial  letter  in 
which  the  organization  was  held  to  be 
exempt.  A  similar  statement  made  with 
respect  to  other  items  of  fixed  or  de 
terminable  annual  or  periodical  income 
which  are  subject  to  withholding  will  re¬ 
lieve  the  withholding  agent  from  lia 
bility  to  withhold  the  tax. 

Art.  4.  Recipient  not  actual  owner. — 
If  the  recipient  in  Canada  is  a  nominee 
or  agent  through  whom  the  income  flows 
to  a  person  who  is  not  entitled  to  the  re¬ 
duced  rate  of  5  percent,  i.  e.,  a  nonresi¬ 
dent  alien  individual  who  is  not  a  resi 
dent  of  Canada,  or  a  nonresident  for¬ 
eign  corporation  not  organized  under  the 
laws  of  Canada,  the  recipient  in  Canada 
from  whom  a  tax  of  only  5  percent  was 
withheld,  becomes  in  turn  a  withholding 
agent,  and  is  required  to  withhold  an 
additional  tax  of  5  percent  (10  percent 
on  income  other  than  dividends  received 
for  such  foreign  corporation)  before 
transmitting  the  income. 

(a)  Fiduciaries  and  partnerships. — ^Fi¬ 
duciaries  and  partner^ps  with  an  ad¬ 
dress  in  Canada  are  liable  to  have  5  per¬ 
cent  income  tax  deducted  at  the  source. 
If  the  fiduciary  or  partnership  is  acting 
as  a  nominee  or  agent  receiving  the  in 


of  income  from  which  a  tax  of  only  5 
percrait  was  withheld  from  persons  whose 
addresses  are  in  Canada.  There  shall 
be  reported  on  Form  1042B  not  only 
such  items  of  income  listed  on  Form 
1042,  but  also  such  items  of  interest 
listed  on  monthly  returns.  Form  1012, 
including  items  of  interest  where  the 
liability  for  withholding  is  only  2  per-' 
cent.  In  the  case  of  corporations  whose 
addresses  are  within  Canada,  only  the 
fixed  or  determinate  annual  or  period¬ 
ical  income  from  sources  within  the 
United  States  consisting  of  dividends 
should  be  reported. 

Art.  6.  Returns  filed  by  Canadian  vrith- 
holding  agents. — Form  1042  is  the  form 
to  be  prepared  aimually  for  the  calendar 
year  1938  and  each  subsequent  calendar 
year  by  persons  in  Canada  who  receive 
for  the  account  of  any  person  (other 
than  a  resident  of  Cana^  or  a  corpora¬ 
tion  organized  tmder  the  laws  of  Canada) 
fixed  or  determinable  annual  or  periodi¬ 
cal  income  from  sources  within  the 
United  States  which  is  subject  to  tax  at 
the  rate  of  10  percent  or  15  percent,  as 
the  case  may  be,  but  from  which  only  5 
percent  has  been  withheld  as  a  result  of 
the  Convention.  Annual  withholding 
retxirn.  Form  1042,  should  be  forwarded 
to  the  Collector  of  Internal  Revenue, 
Baltimore,  Maryland,  accompanied  by 
the  tax  shown  to  be  due^in  United  States 
dollars.  An  extension  of  time  to  June 
15  is  hereby  granted  to  Canadian  with¬ 
holding  agents  in  which  to  file  such 
returns. 

The  following  table  of  withholding 
rates  under  the  Revenue  Act  of  1938  and 
the  tax  convention  between  the  United 
States  and  Canada  has  been  prepared  for 
the  purpose  of  making  a  summary  of 
such  rates  readily  available  to  with¬ 
holding  agents; 


Form  1042,  with  respect  to  the  items 

Withholding  Rates  Under  the  Revenue  Act  of  1938 


Classes  of  taxpayers 


1.  Cltiren  or  resident  individual,  fidu¬ 

ciary,  or  partnership . 

2.  Nonresident  individual,  fiduciary, 

or  partnership  (except  as  stated  in 
item  5  below) . . 

3.  Domestic  corporation  or  resident 

foreign  corporation. . . 


oept  as  stated  in  item  6  below), 
ndividual,  fiduciary,  or  partners! 
resident  of  Canada . 


under  laws  of  Canada. 
7.  Unknown  owner.. . 


Corporate  bond  interest 

With  tax-free  cov¬ 
enant  and  issued 
before  Jan.  1, 
1934 

Without 
c  tax-free 
ovenant 
or  issued 

If  corpo¬ 
ration 
assumes 
over  2 
percent  of 
the  tax 

If  corpo¬ 
ration  as¬ 
sumes  not 
over  2 
percent  of 
the  tax 

on  or 
after  Jan. 

1, 1934, 
with  tax- 
free  cov¬ 
enant 

Percent 

2 

Percent 

2 

Percent 

2 

10 

10 

2 

15 

15 

2 

5 

5 

2 

2 

15 

10 

15 

10 

Divi¬ 
dends 
rom  do¬ 
mestic 
corpora¬ 
tion 


Divi¬ 
dends 
from  for¬ 
eign 

corpora¬ 

tion 


Perceid 


10 


10 


Percent 


Salary 
or  other 
compen¬ 
sation  for 
personal 
services 


10 


10 


Percent 


Other 
fixed  or 
deter¬ 
minable 
annual  or 
periodical 
income 
from  , 
sources 
within 
the 

United 

States 


»10 


0) 


15 


15 


Percent 


<  Salary  or  compensation  for  personal  services  rendered  in  the  United  States  is  not  subject  to  withholding  in  the 
case  of  nonresident  aliens,  residents  of  Canada  or  Mexico,  who  enter  and  leave  the  U nited  States  at  frequent  intervals. 


Guy  T.  Helvering, 
Commissioner  of  Internal  Revenue. 


[seal] 

Approved,  January  16,  1939. 

John  W.  Hanes, 

Acting  Secretary  of  the  Treasury. 
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TITLE  30— MINERAL  RESOURCES 

NATIONAL  BITUMINOUS  COAL 
COMMISSION 

[General  Docket  No.  15] 

Order  in  the  Matter  of  the  Establish¬ 
ment  OF  Minimum  Prices  and  Market¬ 
ing  Rules  and  Regulations 

IN  RE  proposals  OF  MINIMUM  PRICES  SUB¬ 
MITTED  BY  THE  DISTRICT  BOARDS  FOR 
DESTEICTS  NOS.  1,  7  AND  8 

At  a  session  of  the  National  Bitumi¬ 
nous  Coal  Commission  held  at  its  ofilces 
in  Washington,  D.  C.,  on  the  16th  day  of 
January  1939.  ] 

The  Commission,  on  the  25th  day  of 
May,  1938,  having  instituted  the  within 
proceedings  entitled  “In  the  Matter  of 
the  Establishment  of  Minimum  Prices 
and  Marketing  Rules  and  Regulations, 
General  Docket  No.  15,”  for  the  purpose 
of  carrying  out  the  provisions  of  sub¬ 
sections  (a)  and  (b)  of  Section  4,  Part 
n,  of  the  Bituminous  Coal  Act  of  1937, 
and  thereafter  upon  the  10th  day  of 
August,  1938,  after  notice  of  hearing, 
having  determined  the  weighted  average 
cost,  as  provided  in  Section  4,  n  (a) 
of  the  Act,  for  Minimum  Price  Area  No. 

1,  did,  on  the  Uth  day  of  August,  1938, 
by  Order  No.  247,^  direct  the  District 
Boards  for  Districts  Nos.  1,  7  and  8  to 
propose  minimum  prices  in  conformity 
with  the  provisions  of  Section  4,  n  (a) 
of  the  Act,  and  in  accordance  with  the 
rules  and  regulations  prescribed  by  said 
Order  No.  247,  and 

Elach  of  said  District  Boards  having, 
thereafter,  proposed  such  minimum 
prices,  the  Commission,  by  its  Order  en¬ 
tered  in  this  proceedings  on  September 
19, 1938  *  directed  that  a  hearing  on  such 
proposals  be  held  in  the  Hearing  Room  of 
the  Commission  at  15th  and  Eye  Streets  ] 
NW.,  Washington,  D.  C.,  commencing  on 
the  10th  day  of  October,  1938  at  10 
o’clock  a.  m.  for  the  purpose  of  receiving 
evidence  relating  to  said  proposals  to 
enable  the  Commission  to  approve  such 
proposed  minimum  prices,  or  to  enable 
the  Commission  to  modify  such  proposed 
Diinimum  prices,  so  as  to  conform  them 
to  the  requirements  of  Section  4,  n,  (a) 
of  the  Act,  in  order  that  such  proposed 
minimum  prices,  as  approved,  or  modi¬ 
fied,  as  the  case  may  be,  may  serve  as  the 
basis  for  the  coordination,  as  provided 
by  Section  4,  n,  (b)  of  the  Act,  and 

Reasonable  public  notice  thereof  hav¬ 
ing  been  given,  said  hearing  was  com¬ 
menced  at  the  time  and  place  stated,  and 
concluded  on  the  10th  day  of  November, 
1938,  at  which  hearing  all  interested  par¬ 
ties  were  afforded  full  opportunity  to  be 
heard,  and 

The  evidence  being  adduced,  and  the 
Commission  being  fully  advis^  in  the 
premises,  and  upon  consideration  there¬ 
of,  the  Commission  made  Endings  of 
Pact  and  Conclusions  relating  to  the  pro¬ 
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posals  of  minimum  prices  submitted  by 
the  District  Boards  for  Districts  Nos.  1, 

7  and  8,  which  Findings  of  Fact  and  Con¬ 
clusions  are  on  file  in  the  OfiBce  of  the 
Secretary  of  the  Commission  at  Wash¬ 
ington,  D.  C.,  and  by  this  reference  are 
incorporated  herein  and  made  a  part 
hereof,  and 

Included  in  the  said  Findings  of  Fact 
and  Conclusions  relating  to  each  of  the 
aforesaid  Districts  is  an  appendix  en¬ 
titled  “Schedule  of  Minimum  Prices  as 
modified  and  approved  to  serve  as  a 
basis  for  Coordination,”  which  schedule 
embraces  all  modifications  which  the 
Commission  determined  to  be  necessary 
to  conform  the  propossds  of  the  respec-  ^ 
tive  Districts  to  the  requirements  of  Sec¬ 
tion  4,  n,  (a)  of  the  Act,  and  which  the 
Commission  has  determined  to  be  the 
proper  basis  to  be  used  by  the  respective 
Districts  for  the  coordination  provided 
for  in  Section  4,  U,  (b)  of  the  Act, 

Now,  therefore.  Pursuant  to  the  pro¬ 
visions  of  the  Bituminous  Coal  Act  of 
1937,  the  National  Bituminous  Coal 
Commission  orders  and  directs: 

1.  That  in  the  coordination  of  mini¬ 
mum  prices,  as  provided  by  Section  4, 
n,  (b)  of  the  Act,  to  be  hereafter  di¬ 
rected  by  subsequent  Order  of  the  Com¬ 
mission,  the  District  Boards  for  Dis¬ 
tricts  Nos.  1,  7  and  8  will  take,  as  a 
basis  thereof,  the  schedules  as  approved 
herein  and  set  out  opposite  their  re¬ 
spective  names  as  follows: 

District  No.  1. — Appendix  to  the  Find¬ 
ings  for  District  No.  1,  as  above  referred 
to,  entitled  “Schedule  of  Minimum 

Prices  as  Modified  and  Approved  to 

Serve  as  a  Basis  for  Coordination.” 

District  No.  7. — ^Appendix  to  the  Find¬ 
ings  for  District  No.  7,  as  above  referred 
to,  entitled  “Schedule  of  Minimum 

Prices  as  Modified  and  Approved  to 

Serve  as  a  Basis  for  Coordination.” 

District  No.  8. — Appendix  to  the  Find¬ 
ings  for  District  No.  8,  as  above  referred 
to,  entitled  “Schedule  of  Minimum 

Prices  as  Modified  and  approved  to 

Serve  as  a  Basis  for  Coordination.” 

2.  The  Secretary  of  the  Commission 
be  and  he  is  hereby  directed  to  cause  a 
copy  of  this  Order,  together  with  Find¬ 
ings  of  Flict  and  Conclusions,  including 
the  Appendices  thereto,  for  Districts 

Nos.  1,  7  and  8,  to  be  published  forth¬ 
with  in  the  Federal  Register,  and  to 
cause  a  copy  of  this  Order  and  Findings 
of  Pact  and  Conclusions  for  each  of  the 
aforesaid  Districts,  to  be  mailed  to  the 
Consumers’  Couns^  to  the  Secretary  of 
each  District  Board,  to  all  interested 
parties  \^o  have  entered  their  appear¬ 
ances  in  the  hearing  relating  to  said 
proposals,  and  to  make  copies  of  this 
Order  and  Findings  of  Flict,  including 
the  appendices  thereto,  available  for  in¬ 
spection  by  interested  parties  at  the 
Office  of  tihe  Secretary  of  the  Commis- 
jSion.  Washingrton,  Dl  Cn  and  at  the 


office  of  each  Statistical  Bureau  of  the 
CommissicHi. 

By  order  of  the  Commission. 

Dated  this  16th  day  of  January  1939. 
[seal]  F.  Witcher  McCullough, 

Secretary. 

Minimum  Price  Area  No.  1 — District 
No.  1 

proposed  minimum  prices 

When  the  District  Board  for  District 
No.  1  received  Order  No.  247  of  the  Com¬ 
mission,  it  Immediately  transmitted  a 
copy  thereof  to  its  Technical  Advisory 
Committee  and  Instructed  said  Commit¬ 
tee  to  prepare  in  compliance  therewith, 
a  schedule  of  proposed  minimum  prices 
f.  o.  b.  transportation  facilities  at  the 
mines  for  kinds,  qualities  and  sizes  of 
coal  produced  by  the  various  code  mem¬ 
bers  within  the  District,  and  such  classi¬ 
fication  of  coals  and  price  variations  as 
to  mines  and  consuming  market  areas, 
and  values  as  to  uses  and  seasonal  de¬ 
mands  as  it  deemed  proper  and  within 
the  authority  conferred  by  the  Act. 

The  Technical  Advisory  Committee 
prepared  such  a  schedule  of  proposed 
minimum  prices  and  submitted  it  to  the 
District  Board  for  District  No.  1.  The 
District  Board  approved  and  adopted 
said  proposed  schedule,  which  will  be  re¬ 
ferred  to  herein  as  Schedule  D.  B.  1-P-l, 
and  transmitted  a  copy  thereof,  together 
with  rules  and  procedure  for  filing  pro¬ 
tests  thereto,  to  each  and  every  code 
member  within  District  No.  1. 

Fifty-three  protests  thereto  were  re¬ 
ceived  by  District  Board  No.  1  within 
the  seven  day  period  provided  for  filing 
protests,  all  of  which  were  referred  by 
the  DisWct  Board  to  the  Technical  Ad¬ 
visory  Committee  for  hearing.  These 
protests  were  set  for  public  hearing  be¬ 
fore  said  Committee  at  the  Penn-Alta 
Hotel  in  Altoona,  Pennsylvania.  Notice 
of  said  hearing  was  given  to  all  code 
members  within  the  District.  The  hear¬ 
ing  thereon  lasted  three  days  and  was 
attended  by  many  members  of  District 
Board  No.  1  and  by  approximately  one 
hundred  other  code  members  or  their 
representatives.  Both  oral  and  docu¬ 
mentary  evidence  was  received,  briefs 
were  filed,  and  a  stenographic  record 
was  made  of  the  proceedings. 

Two  of  the  prot^ants  withdrew  their 
protests,  five  protestants  requested  con¬ 
tinuances,  and  seven  other  protestants 
failed  to  appear  at  said  hearing.  The 
protests  of  the  other  thirty-nine  prot¬ 
estants  were  heard  by  the  Technical 
Advisory  Committee.  After  hearing  and 
considering  all  of  the  evidence  presented 
with  respect  to  these  protests,  said  Com¬ 
mittee  filed  a  written  report  of  its  find¬ 
ings  and  decisions  thereon  with  the 
District  Board  in  which  it  recommended 
twenty  changes  in  classifications.  Said 
report  was  approved  and  adopted  by  the 
District  Board  after  it  had  considered 
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and  taken  separate  action  on  each 
protest. 

During  the  interim  in  which  it  was 
considering  these  protests,  the  Technical 
Advisory  Conunitt^  also  reconsidered  all 
the  problems  involved,  re-evaluated  the 
data  in  its  files,  and  reviewed  and  re¬ 
checked  Schedule  D.  B.  1-P-l  for  pos¬ 
sible  errors  therein.  There  were  about 
1,000  wagon  mines  within  the  District 
and  because  of  the  meagre  data  with  re¬ 
spect  thereto  it  was  found  that  many  of 
these  mines  had  been  improperly  classi¬ 
fied.  As  a  result  of  its  recheck  the  Com¬ 
mittee  recommended  changes  in  239 
wagon  mine  classifications,  and  the  Dis¬ 
trict  Board  approved  all  of  said  changes. 

The  Technical  Advisory  Committee 
then  revised  Schedule  D.  B.  1-P-l  to  in¬ 
corporate  the  changes  approved  and 
adopted  by  the  District  Board  as  a  result 
of  the  hearing  on  the  protests  and  the 
Technical  Advisory  Committee’s  recheck 
of  the  wagon  mine  classifications.  The 
District  Board  unanimously  approved  and 
adopted  said  Schedule  D.  B.  1-P-l  as 
•  thus  amended  as  its  proposed  schedule 
of  minimum  prices  and  notified  each  and 
every  code  member  within  the  District 
of  the  changes  that  had  been  incorpo¬ 
rated  therein.  Copies  of  said  schedule, 
which  will  be  referred  to  herein  as  Sched¬ 
ule  D.  B.  l-P-2,  together  with  the  data 
upon  which  the  proposed  minimum  prices 
were  computed  and  the  factors  that  were 
considered  in  determining  the  price  re¬ 
lationships,  were  submitted  to  the  Com¬ 
mission.  A  copy  thereof  was  introduced 
in  evidence  herein  as  Exhibit  No.  455. 

After  Schedule  D.  B.  1-P-l  was 
amended  and  re-served  on  the  code  mem¬ 
bers  within  District  No.  1  as  Schedule 
D.  B.  l-P-2,  six  complaints  thereto  were 
filed  with  the  District  Board,  but  no  ac¬ 
tion  was  taken  on  these  protests  by  the 
District  Board.  | 

The  sciiedule  of  minimum  prices  pro¬ 
posed  by  District  Board  No.  1,  which  was 
prepared  by  its  Technical  Advisory  Com¬ 
mittee,  was  unanimously  approved  by  the 
entire  District  Board. 

The  Secretary-Treasurer  of  the  Dis¬ 
trict  Board,  one  member  of  the  Technical 
Advisory  Committee,  and  another  expert 
witness,  two  of  whom  are  thoroughly  fa¬ 
miliar  with  the  marketing  and  distribu¬ 
tion  of  coals  produced  in  District  No.  1, 
testified  in  support  thereof.  Their  knowl¬ 
edge  of  the  coals  of  District  No.  1  is 
based  upon  years  of  experience  in  said 
District. 

The  Technical  Advisory  Committee 
consists  of  two  members,  both  of  whom 
have  had  a  wide  range  of  experience  in 
the  coal  industry,  particularly  in  min¬ 
ing  and  in  the  sampling  of  coals,  and  in 
the  preparation,  analysis  and  classifica¬ 
tion  of  coals.  This  Committee  was  ap¬ 
pointed  by  the  District  Board  on  July 
20,  1937  and  since  that  date  it  has  been 
continuously  engaged  in  the  study  of 
pricing  and  classification  of  coals.  Upon 
its  appointment  said  Committee  took  over 


the  work  of  collecting  and  using  data 
for  District  No.  1,  and  of  assembling  the 
necessary  information  for  the  classifi¬ 
cation  of  the  mines  within  District  No.  1. 
Said  Committee  consulted  frequently  with 
representative  operators  and  members  of 
the  District  Board,  and  a  committee  of 
nine  representative  operators  of  the  Dis¬ 
trict,  five  of  whom  were  also  members  of 
the  District  Board,  spent  considerable 
time  conferring  with  the  members  of  the 
Technical  Advisory  Committee  in  its  of¬ 
fices  at  Altoona,  Pennsylvania,  concern¬ 
ing  the  details  of  the  proposed  schedule 
which  the  Committee  prepared  for  the! 
District  Board. 

1  District  Board  No.  1  consists  of  seven¬ 
teen  members,  all  of  whom  have  been 
connected  with  the  coal  industry  for  a 
good  many  years  and  practically  all  of 
whom  have  had  long  experience  in  the 
mining  and  marketing  of  coal.  Practi¬ 
cally  every  member  of  the  Board  has  been 
in  the  coal  business  directly  or  through 
inheritance  for  twenty  years  or  more. 
They  are  all  men  of  wide  experience  in 
the  operation  of  coal  mines,  administra¬ 
tion  of  general  activities,  and  in  the  sale 
of  coal,  and  many  of  them  are  also  ex¬ 
perienced  engineers.  The  members  of 
the  District  Board  are  truly  representa¬ 
tive  of  all  sections  of  District  No.  1,  and 
they  have  an  intimate  knowledge  of  the 
.relative  values  of  the  coals  pi’oduced 
throughout  the  District.  By  reason  of 
their  intimate  knowledge  of  the  coals 
produced  throughout  the  District  they 
are  fully  capable  of  judging  the  price 
differentials  and  relationships  between 
the  kinds,  qualities  and  sizes  of  coal  pro¬ 
duced  within  the  District.  Prom  the  date 
of  its  organization  to  the  date  of  the 
hearing  herein.  District  Board  No.  1  held 
twenty-three  meetings  and  the  classifica¬ 
tion  of  coals  was  considered  at  eighteen 
of  these  meetings. 

At  the  time  Schedule  D.  B.  l-P-2  was 
approved  and  adopted  by  the  District 
Board  there  were  1,284  code  members 
and  584  non-code  members  in  District 
No.  1,  making  a  total  of  1,868  companies 
or  persons,  operating  2,080  mines.  Dur¬ 
ing  the  year  1936,  the  code  members  in 
District  No.  1  produced  36,924,000  net 
tons  of  coal,  and  the  non-code  members 
produced  2,969,000  net  tons  of  coal,  a 
total  of  39,893,000  net  tons  for  the  year. 

During  the  year  1937,  companies  oper¬ 
ated  or  owned  by  District  Board  mem¬ 
bers  in  District  No.  1  produced  18,443,000 
net  tons  of  commercial  tonnage,  and 
companies  or  persons  other  than  Dis¬ 
trict  Board  members  produced  17,466,000 
net  tons  of  commercial  tonnage.  Cap¬ 
tive  tonnage  amounted  to  4,089,000, 
making  a  total  of  39,978,000  net  tons 
for  the  year.  The  companies  operated 
by  the  largest  Board  member  operator  in 
District  No.  1  produced  5,591,000  net 
tons  of  coal  in  1937,  and  the  smallest 
Board  member  operator,  who  represents 
the  wagon  producers,  produced  13,082 
net  tons.  The  tonnage  produced  by  the 


Board  members  of  District  No.  1  during 
the  year  1937  represented  more  than 
fifty  per  cent  of  the  total  commercial 
tonnage  produced  in  the  entire  District, 
and  it  was  truly  representative  of  the 
total  tonnage  produced  in  District  No.  1 
during  the  year  1937. 

'The  District  Beard  sought  to  obtain 
from  the  all-rail  mine  producers  within 
District  No.  1,  by  means  of  a  question¬ 
naire,  distribution  data  showing  by  tons 
the  various  sizes  of  coal  produced  by 
each  producer  during  the  calendar  year 
1937.  Some  producers  did  not  respond 
to  the  questionnaire  and  where  they 
failed  to  do  so  the  data  were  obtained 
from  this  Commission.  As  a  result  the 
District  Board  received  distribution  data 
on  36,155,852  tons  direct  from  the  pro¬ 
ducers  and  on  1,088,077  tons  from  this 
Commission,  making  a  total  of  37,243,909 
tons  on  which  the  District  Board  had 
distribution  data.  These  data,  which 
represented  approximately  ninety-three 
per  cent  of  the  total  tonnage  produced 
in  District  No.  1  during  the  year  1937, 
were  introduced  in  evidence  herein  as 
Exhibit  No.  457. 

District  No.  1  comprises  an  area  com¬ 
monly  known  as  Eastern  Pennsylvania, 
Maryland  and  three  counties  in  North¬ 
eastern  West  Virginia,  making  a  total  of 
twenty-eight  coal  producing  counties, 
covering  19,800  square  miles  of  territory. 
The  District  has  a  maximum  north  and 
south  length  of  214  miles,  and  a  maxi¬ 
mum  east  and  west  width  of  196  miles. 
There  are  thirteen  different  seams  of 
coal  in  the  District. 

The  Technical  Advisory  Committee 
analyzed  the  District  on  a  geological  basis 
and  then  separated  it  into  small  geo¬ 
graphic  Units  comprising  mines  in  close 
proximity  to  one  another.  The  schedule 
of  minimum  prices  proposed  by  the  Dis¬ 
trict  Board  divides  the  District  into 
I  forty-five  such  subdistricts,  based  on 
their  geographical  location,  as  follows: 
(1)  Clailon;  (2)  Dagus;  (3)  Tioga;  (4) 
Sligo;  (5)  Brookville;  (6)  Punxsutawney; 
(7)  Curwensville;  (8)  Philipsburg;  (9) 
Snow  Shoe;  (10)  Kittanning;  (11)  Day- 
ton;  (12)  Burnside;  (13)  Madera;  (14) 
Osceola  Mills;  (15)  Clymer;  (16)  Barnes- 
boro;  (17)  Hastings;  (18)  Coalport;  (19) 
Smoke  Run;  (20)  Ramey;  (21)  Houtz- 
dale;  (22)  Shelocta;  (23)  Homer  City; 
(24)  Bakerton;  (25)  Dilltown;  (26) 
Nanty-Glo;  (27)  Gallitzin;  (28)  Blairs- 
ville;  (29)  Johnstown;  (30)  South  Fork; 
(31)  Portage;  (32)  Holsopple;  (33) 
Windber;  (34)  Uoydell;  (35)  Indian 
Head;  (36)  Boswell;  (37)  Hooversville; 
(38)  Central  City;  (39)  Broad  Top;  (40) 
Rockwood;  (41)  Meyersdale;  (42) 
Grantsville;  (43)  Lonaconing;  (44)  Pied¬ 
mont;  (45)  Thomas. 

The  District  Board  designated  the  en¬ 
tire  area  into  which  the  producers  of 
District  No.  1  ship  their  coals  as  one  con¬ 
suming  market  area,  and  the  minimum 
prices  it  proposed  are  the  same  for  the 
entire  area.  Said  consuming  market 
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area,  as  designated  at  page  49  of  ttie  pro¬ 
posed  schedule  of  minimum  prices,  Ex¬ 
hibit  No.  455,  is  as  follows: 

“The  principal  markets  for  coals  pro¬ 
duced  in  District  No.  1  are  the  territory 
lying  east  of  the  western  boundary  line 
of  the  State  of  Pennsylvania  and  north 
of  the  southern  boundary  of  the  State  of 
Pennsylvania  and  of  the  southern 
boundary  of  the  State  of  Maryland, 
whichever  is  southernmost,  the  Great 
Lakes,  and  Canadian  all-rail  destina¬ 
tions.  I 

“In  addition  to  the  above  markets, 
some  coal  is  shipped  to  every  State  in 
the  United  States  with  the  possible  ex¬ 
ception  of  Alabama,  Georgia,  South  Car¬ 
olina,  Mississippi  and  Tennessee.” 

The  schedule  of  minimum  prices  pro¬ 
posed  by  the  District  Board  contains  five 
size  groups,  numbered  from  one  to  five, 
and  ten  price  classifications  ranging 
from  A  to  H-2.  The  size  groups  are  set 
forth  on  page  four  of  the  proposed 
schedule. 

Size  Group  No.  1  covers  all  lump  coal 
and  all  double  screened  coal  having  a  top 
size  over  two  inches. 

Size  Group  No.  2  covers  all  double 
screened  coal  with  top  size  two  inches 
and  under. 

Size  Group  No.  3  covers  all  run-of- 
mine,  modified  run -of -mine  and  minus 
resultant  with  top  size  over  two  inches. 

Size  Group  No.  4  covers  all  minus 
resultant  with  top  size  over  three-quarter 
inch  and  not  exceeding  two  inches. 

Size  Group  No.  5  covers  all  minus  re¬ 
sultant  with  top  size  not  exceeding  three- 
quarter  inch. 

The  coals  produced  in  District  No.  1  are ' 
very  soft  and  friable.  Producers  therein 
do  not  get  a  large  percentage  of  the  plus 
2-inch  coal  out  of  their  run-of-mine  coal, 
the  percentage  thereof  for  the  year  1937 
being  less  than  six  per  cent.  There  is 
also  a  very  small  demand  for  the  plus 
2-inch  size  coals  in  the  markets  served 
primarily  by  District  No.  1,  which  con¬ 
stitute  approximately  the  territory  east 
of  the  Ohio-Pennsylvania  state  line  and 
north  of  the  Potomac  River,  as  the  do¬ 
mestic  demand  in  that  territory  is  taken 
care  of  largely  by  anthracite  coal,  coke 
and  fuel  oil.  The  restriction  on  these 
sizes  of  coal  in  this  particular  territory 
is  also  applicable  to  size  coal  produced 
in  other  ^stricts.  The  District  Board 
for  District  No.  1  deemed  it  necessary, 
therefore,  to  place  all  of  its  lump  and  egg 
coal  in  one  size  group,  namely.  Size 
Group  Np.  1. 

Prior  to  1934,  most  of  the  coal  pro¬ 
duced  in  District  No.  I  was  sold  as  run- 
of-mine  coal.  Since  1934  there  has  been 
a  continual  increase  in  the  amount  of 
slack  coals  sold.  This  has  resulted  from 
the  tendency  of  producers  in  other  dis¬ 
tricts  to  sell  their  slack  coals  at  a  much 
lower  price  than  their  larger  size  coals, 
and  from  the  increase  of  installation  of 
equipment  which  could  burn  the  finer 
sizes  of  coal.  Due  to  its  softness  and 
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friability,  the  run-of-mine  coal  produced 
in  District  No.  1  has  a  high  percentage 
of  degradation  upon  arrival  at  destina¬ 
tion,  and  as  a  result  the  producers  in 
District  No.  1  have  had  to  place  their 
run-of-mine  coal  in  competition  with  the 
smaller  sized  coals  produced  in  other 
Districts. 

Most  of  the  %"  X  0”  slack  coal  pro¬ 
duced  in  District  No.  1  is  unsatisfactory 
for  use  in  stoker  fired  plants,  and  the 
market  therefor  is  limited,  because  its 
use  is  restricted  almost  wholly  to  steam 
generation  in  pulverized  fuel  installa¬ 
tions.  On  the  basis  of  size  alone  for  this 
use,  there  is  practically  no  difference 
between  the  x  0"  size  and  those 
sizes  with  smaller  top  sizes,  such  as  Mj" 

X  0",  or  %”  X  0".  District  No.  1  run- 
of-mine  coals  must,  therefore,  have  some 
of  the  finer  coals  removed  before  they 
can  be  used  in  industrial  stokers.  Ir-  | 
respective  of  whether  the  top  size  is  two 
inches  or  less,  the  important  condition 
is  the  removal  in  whole  or  in  part  of  the 
%"  X  0",  or  the  %"  x  0”  sizes.  For 
this  reason  the  District  Board  proposed 
a  double  screened  coal  with  top  size  two 
inches  and  under,  namely.  Size  Group 
No.  2. 

In  some  instances  the  District  No.  1 
minus  resultant  with  top  size  over  three- 
quarters  of  an  inch  and  not  exceeding 
two  inches,  otherwise  known  as  nut- 
slack,  can  be  used  in  stokers.  This  size, 
therefore,  has  a  somewhat  broader  mar¬ 
ket  than  the  %"  x  0"  slack.  On  size 
alone  it  makes  little  difference  whether 
the  top  size  is  1  y4  inches  or  2  inches.  In 
[  fact,  in  the  case  of  the  harder  structure 
coals  the  IV4"  x  0"  size  is  equally  as 
suitable  as  the  2"  x  0"  size  from  the  soft 
structure  coals  and  so  take  the  same 
price.  For  these  reasons  the  District 
Board  deemed  it  advisable  to  establish 
its  Size  Groups  Nos.  4  and  5,  in  addition 
to  its  Size  Group  No.  3. 

The  District  Board  believes  that  the 
five  size  groups  it  has  proposed  represent 
a  step  towards  simplification  of  its  price 
list  which  is  much  needed;  that  they  are 
all  that  are  necessary;  that  by  so  limit¬ 
ing  its  size  groups  it  will  aid  in  elimi¬ 
nating  requests  for  substitution  of  one 
size  coal  for  another;  and  that  said 
groups  are  fair  and  equitable  as  to  both 
producers  and  consumers. 

The  price  classification  by  sizes  for 
all  uses  except  those  separately  shown 
for  the  coals  of  each  code  member  are 
set  forth  in  alphabetical  order  on  pages 
6  to  45,  inclusive,  of  the  proposed  sched¬ 
ule,  Exhibit  No.  455,  and  the  prices  for 
shipment  into  all  markets  by  price  clas¬ 
sification  and  size  groups  are  set  forth 
on  Page  46  of  the  same  exhibit. 

The  “A”  classification  represents  the 
highest  price  coal  in  each  size  group. 
The  ”B”  to  “H”  classifications,  inclu¬ 
sive,  represent  prices  of  coals  that  have 
values  less  than  the  “A”  coals,  in  de¬ 
scending  orders  of  value.  The  “H-1” 

I  and  “H-2”  classifications  represent 
I  F-ices  of  coals  in  size  groups  Nos.  4  and 


5  only,  that  have  values  less  than  the 
“H”  coals  in  those  two  groups,  and  that 
would  not  be  on  a  fair  competitive  basis 
if  they  carried  the  same  price  classifi¬ 
cation  as  the  run-of-mine  and  other 
coals  in  size  groups  Nos.  1,  2  and  3. 

Establishment  of  price  classifications 
in  District  No.  1  have  been  an  almost 
continuous  process  since  late  in  Sep¬ 
tember  1933,  when  what  was  then  the 
eastern  subdistrict  of  what  is  now  Dis¬ 
trict  No.  1  was  called  upon  to  propose 
price  classifications  and  prices  under  the 
National  Industrial  Recovery  Act,  and  a 
group  of  approximately  twenty  to 
twenty-five  marketing  men  from  the 
District  classified  their  coals  as  to  their 
best  judgment  as  to  what  said  coals 
would  do  in  the  market.  At  that  time 
they  had  no  analytical  data,  or  records 
of  shipments  available,  and  had  to  be 
guided  entirely  by  their  judgment  and 
knowledge  of  the  markets  and  the  var¬ 
ious  competitive  coals. 

With  the  passage  of  the  1935  Act  and 
the  setting  up  of  the  various  District 
Boards  thereunder.  District  No.  1,  in 
common  with  all  other  Districts,  began 
the  assembling  and  consideration  of 
data  and  information  as  to  their  coals 
which  has  been  continued  all  the  way 
through  to  the  present  time.  As  pre¬ 
viously  stated,  the  present  District 
Board,  from  the  date  of  its  organization 
under  the  1937  Act  to  the  date  of  the 
hearing  herein,  has  held  twenty-three 
meetings  and  has  considered  the  classifi¬ 
cation  of  its  coals  at  eighteen  of  them. 

When  the  Technical  Advisory  Com¬ 
mittee  was  appointed  in  July  1937,  it 
proceeded  to  classify  the  coals  of  Dis¬ 
trict  No.  1  on  a  nm-of-mine  basis  only 
and  submitted  said  classification  to  the 
District  Board.  The  District  Board  did 
not  believe  that  the  application  of  said 
classification  to  all  sizes  of  coal  produced 
within  the  District  would  reflect  the  rel¬ 
ative  market  values  of  all  of  said  coals, 
or  give  all  of  the  producers  within  the 
District  a  fair  competitive  opportunity, 

I  and  proceeded  to  reclassify  all  of  its 
slack  coals.  The  classifications  which  it 
thus  proposed  were  used  as  the  basis 
for  the  establishment  of  differentials  on 
which  the  minimum  prices  for  the  Dis¬ 
trict  were  made  effective  on  December 
16,  1937. 

When  the  District  Board  directed  the 
Technical  Advisory  Committee  to  pre¬ 
pare  a  proposed  schedule  of  minimum 
prices  pursuant  to  the  provisions  of 
Order  No.  247  of  the  Commission,  it 
also  directed  said  Committee  by  an  ap¬ 
propriate  resolution  to  proceed  on  the 
basis  of  the  eight  price  group  classifica¬ 
tions  that  had  been  established  by  the 
District  Board  in  its  December  16,  1937 
minimum  price  proposals  for  run-of- 
mine  coal,  and  to  use  a  price  spread 
therefor  of  thirty-five  cents,  or  five 
cents  per  ton  in  establishing  its  price 
differentials,  which  was  the  same  price 
differential  that  the' District  Board  had 
previously  used. 
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The  Technical  Advisory  Committee  ac¬ 
cordingly  confined  its  activities  to  classi¬ 
fying  the  run-of-mine  coal  into  said  eight 
groups  with  a  price  spread  and  price 
differentials  as  stated.  It  did  not  give 
any  consideration  to  the  matter  of  price 
differentials  between  size  groups,  but  re¬ 
lied  entirely  upon  the  wisdom  of  the  Dis¬ 
trict  Board  in  establishing  such  differen¬ 
tials.  It  also  recommended  the  adop¬ 
tion  of  the  same  size  groups  and  the 
classifications  for  the  size  groups  for  the 
purpose  of  further  classification  of  the 
coals  other  than  run-of-mine  that  the 
District  Board  adopted  in  December 
1937. 

The  Technical  Advisory  Committee 
based  its  quality  classifications  on  a  geo¬ 
logical  seam  classification,  but  took  into 
account  all  factors  on  which  either  it 
or  the  District  Board  had  accurate  data 
available,  and  recognized  that  market 
experience  must  be  relied  on  in  the  last 
instance  to  arrive  at  price  variations  as 
between  coals,  that  would  be  just  and 
equitable  to  producers  and  have  due  re¬ 
gard  for  the  interest  of  the  consuming 
public. 

After  analyzing  the  District  on  a  geo¬ 
logical  basis  and  breaking  the  thirteen 
seams  of  coal  therein  down  into  forty- 
five  subdistricts  on  the  basis  of  their  ex¬ 
perience,  the  Technical  Advisory  Com¬ 
mittee  proceeded  on  the  theory  and  on 
the  principle  that  a  seam  of  coal  had 
many  inherent  characteristics  that  were 
similar,  and  that  within  a  seam  there 
may  be  conditions  where  the  seam  was 
faulty  and  has  had  disturbances  that 
have  brought  about  a  local  change  in  the 
seam  itself. 

The  Technical  Advisory  Committee 
then  classified  all  coal  in  the  same  seam 
in  a  given  geographic  unit  or  in  the  same 
subdistrict  in  the  same  class  unless  it 
was  shown  that  one  or  more  abnormal 
conditions  existed  that  would  take  it 
out  of  such  class,  or  that  other  factors 
required  that  the  application  of  such 
theory  be  modified. 

Coals  classified  in  a  particular  area 
were  compared  with  coals  in  other  areas 
on  the  basis  of  the  knowledge  gained  by 
the  Technical  Advisory  Committee 
through  past  experience,  through  study 
of  the  various  reports  on  the  coals  of 
Pennsylvania,  through  conversations  its 
members  had  with  men  of  experience  in 
the  marketing  of  coals,  and  on  the 
general  reputation  of  different  coals. 

The  Technical  Advisory  Committee 
then  checked  the  classifications  it  had 
thus  made  with  averages  of  the  run- 
of-mine  analyses  of  rail  mines  grouped 
as  to  price  classes,  subdistricts  and 
scams  within  the  District.  These  data, 
which  were  introduced  in  evidence  as 
Exhibits  Nos.  458,  459  and  482,  were 
compiled  from  the  analytical  data  that 
were  available  to  the  Committee.  Some 
of  these  data  were  obtained  by  said 
Committee  from  its  own  investigations, 
some  from  the  statistical  bureau,  some 
from  analyses  that  had  been  filed  with 


protests,  and  some  from  the  files  of  the 
District  Board  that  Uie  Board  had  made 
of  individual  mines.  Other  analytical 
data  which  were  not  generally  used  by 
either  the  Technical  Advisory  Commit¬ 
tee  or  the  Eiistrict  Board  were  intro¬ 
duced  in  evidence  as  Exhibits  Nos. 
482-A,  482-B,  and  613. 

The  Technical  Advisory  Committee 
submitted  its  proposed  classifications  to 
the  Marketing  Committee  of  the  District 
Board.  After  considering  and  discussing 
said  proposals  fully  with  the  Technical 
Advisory  Committee,  the  Marketing  Com¬ 
mittee  recommended  certain  changes 
therein  which  were  adopted  and  made  by 
the  Technical  Advisory  Committee.  In 
certain  instances  the  relationships  of  cer¬ 
tain  mines  were  changed  from  what  were 
formerly  proposed  and  used  in  the  De¬ 
cember  16,  1937  schedule. 

The  Technical  Advisory  Committee 
then  submitted  its  proposed  schedule, 
which  was  prepared  in  the  manner  herein 
outlined  to  the  District  Board.  The  Dis¬ 
trict  Board  after  considering  said  sched¬ 
ule  item  by  item  and  discussing  and  con¬ 
sidering  practically  every  item  therein 
with  the  Technical  Advisory  Committee 
and  its  Marketing  Committee  approved 
and  adopted  same,  and  submitted  it  to 
the  Commission  as  its  proposed  schedule 
of  minimum  prices. 

In  approaching  the  setting  up  of  its 
price  levels  and  the  price  differentials 
between  size  groups,  District  Board  No. 

1  constantly  kept  in  mind  the  require¬ 
ments  of  the  Act,  and  that  its  first  duty 
was  to  obtain  as  near  as  may  be  the 
weighted  average  cost  of  $2.15  for  Mini¬ 
mum  Price  Area  No.  1. 

Class  E  represents  the  heavy  tonnage 
class,  over  9,000,000  tons  of  said  class 
of  coal  having '  been  produced  within 
the  District  during  the  year  1937.  The 
District  Board,  therefore,  used  Class  E 
run-of-mine  coal  as  a  base  and  set  the 
price  therefor  at  $2.15  per  ton,  applying 
a  differential  of  five  cents  per  ton  to 
each  of  the  classes  of  run-of-mine  above 
and  below  Class  E.  The  District  Board 
used  a  differential  of  five  cents  per  ton 
because  it  believed  that  it  represented 
the  difference  in  value  between  the  var¬ 
ious  price  classes,  and  for  the  further 
reason  that  the  same  differential  was 
used  by  District  No.  1  under  the  Na¬ 
tional  Industrial  Recovery  Act  and  un¬ 
der  the  1935  Act,  and  was  also  approved 
by  the  Commission  when  the  prices  for 
District  No.  1  were  established  in  De- 
I  cember  1937. 

District  No.  1  is  primarily  an  indus¬ 
trial  steam  coal  producing  District. 
Due  to  the  soft  and  friable  structure  of 
the  coal  produced  therein  there  is  very 
little  demand  for  the  domestic  sizes 
thereof  in  the  markets  served  by  the 
District,  because  said  markets  are  sup¬ 
plied  by  coke,  anthracite  coal,  fuel  oil 
and  natural  gas,  and  said  coals  are 
unable  to  compete  for  such  domestic 
business  against  those  competitive  fuels, 
or  against  the  Districts  producing  the 
harder  structure  coals.  On  account  of 


the  softness  and  friability  of  District 
No.  1  coals  there  is  also  a  very  small 
percentage  thereof  that  screens  above 
two  inches. 

The  demand  for  the  size  coal  pro¬ 
duced  in  the  District  is  ordinarily  so 
limited  that  frequently  it  is  necessary 
for  the  producers  in  District  No.  1  to  sell 
their  size  coal  for  use  as  railroad  loco¬ 
motive  fuel  in  order  to  keep  their  mines 
in  balance  or  in  operation,  with  attend¬ 
ant  production  for  themselves,  as  well  as 
attendant  employment  for  their  em¬ 
ployees. 

The  District  Board  believed,  therefore, 
that  all  coal  in  Size  Group  No.  1  should 
take  a  slightly  higher  price  than  the 
run-of-mine  coal,  because  where  coals 
of  said  size  group  are  sold  for  domestic 
consumption  to  retail  dealers,  the  credit 
risks  are  somewhat  greater  than  when 
sold  to  industrials.  The  orders  are  also 
small  and  there  are  also  many  com¬ 
plaints,  principally  as  to  the  fine  coal  in 
the  domestic  sizes,  and  for  these  reasons 
it  was  the  judgment  of  the  District 
Board  that  they  could  not  market  their 
lump  and  egg  coals  in  Size  Group  No.  1 
at  a  price  more  than  ten  cents  per  ton 
above  the  run-of-mine  prices. 

Size  Groups  Nos.  2  and  3,  which  are 
the  double  screened  coal  with  top  size 
not  exceeding  two  inches,  and  the  run- 
of-mine  coal,  are  both,  sold  for  indus¬ 
trial  purposes,  but  because  of  the  fri¬ 
ability  thereof,  some  of  the  fines  must 
be  removed  from  the  stoker  sizes  to  per¬ 
mit  their  use  in  stokers.  The  District 
Board  was  of  opinion,  therefore,  that 
Size  Groups  Nos.  2  and  3  are  strictly 
competitive  in  the  markets  where  the 
bulk  of  the  District  No.  1  coals  are  sold. 
The  double  screened  coals  in  Size 
Group  No.  2  are  used  almost  entirely 
for  steam  purposes.  They  are  not 
adaptable  for  general  use  in  small  house¬ 
hold  domestic  furnaces,  due  to  their 
caking  characteristics.  The  double 
screened  stoker  coals  in  this  size  are  also 
used  almost  entirely  for  steam  genera¬ 
tion  in  competition  with  run-of-mine 
coals.  Size  Group  No.  2  coals  also  nec¬ 
essarily  have  to  compete  with  harder 
structure  two  inch  and  l%"x0"  coals 
from  other  Districts,  and  for  these  rea¬ 
sons  the  District  Board  deemed  it  neces¬ 
sary  to  place  Size  Group  No.  2  and  3 
coals  on  the  same  price  level. 

Size  Group  No.  4  consists  of  resultant 
coal  with  a  top  size  over  three-quarters 
of  an  inch  and  not  exceeding  two  inches. 
In  many  instances  this  is  coarse  enough 
for  satisfactory  use  in  stokers,  but  not  in 
as  many  instances  as  Size  Group  Nos.  2 
and  3  coals.  The  presence  of  fines  places 
certain  restrictions  on  the  use  of  this 
size  group  coal  and  limits  its  market,  but 
the  price  therefor  cannot  be  depressed 
too  much  because  of  its  effect  on  realiza¬ 
tion.  The  quantity  of  the  two  inch  coal 
marketed  is  so  small  that  it  is  necessary 
to  keep  the  price  close  to  the  run-of-mine 
price,  and  for  these  reasons  the  District 
Board  proposes  a  differential  of  five  cents 
per  ton  between  its  nm-of-mine  coal  and 
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two  inch  nut-slack  coal,  Size  Groups  Nos. 

3  and  2,  respectively. 

Size  Group  No.  5  consists  of  x  0" 
coal  and  smaller  sizes,  the  market  for 
which  is  restricted  almost  entirely  to 
steam  generation  in  pulverized  fuel  in¬ 
stallations.  The  competition  between 
this  Size  Group  coals  and  oil  and  gas  is 
most  severe  in  many  plants,  because  in 
said  type  of  equipment  the  change  can 
be  made  very  readily  from  coal  to  oil  or 
gas  installation.  In  order  to  market  these 
size  coals  it  is,  therefore,  necessary  to  sell 
them  at  a  somewhat  lower  price  than  is 
asked  for  Size  Groups  2,  3  and  4  coals, 
and  the  District  Board  proposed  ttiat 
they  be  placed  at  a  price  of  ten  cents 
per  ton  below  the  Size  Group  No.  4  coals. 

Because  of  the  type  of  equipment  in 
which  the  coals  in  Size  Group  No.  5  are 
used,  particularly  in  Classifications  “A,” 
“B,”  and  “C,”  the  District  Board  found 
it  desirable  to  consolidate  these  three 
classifications  in  Size  Group  No.  5  under 
Class  “C”  thereof  so  that  said  coals 
might  enjoy  a  fair  competitive  opportu¬ 
nity.  The  necessity  for  this  consolida¬ 
tion  was  based  upon  the  knowledge  and 
marketing  experience  of  the  members  of 
the  District  Board.  With  these  classifi¬ 
cation  consolidations  effected,  all  differ¬ 
entials  between  Size  Groups  Nos.  4  and 
5  were  then  maintained  at  a  constant 
ten  cent  figure. 

The  evidence  of  record  justifies  the 
size  groups,  price  classifications,  and 
price  differentials  proposed  by  the  Dis¬ 
trict  Board  and  the  Ccwnmission  approves 
same  for  the  purpose  of  coordination. 

The  District  Board  proposes  on  page 
47  of  its  proposed  schedule  that  all  coals 
sold  for  use  as  railroad  locomotive  fuel 
shall  take  a  minimum  price  of  $2.15  per 
net  ton  of  2,000  pounds,  f.  o.  b.  the  mines, 
except  when  coal  of  Size  Group  No.  1  is 
specified  for  locomotive  fuel,  it  shall  take 
a  price  of  $2.25  per  net  ton  of  2,000 
pounds,  f.  o.  b.  the  mines. 

This  proposal  is  said  to  be  entirely  in 
accord  with  past  practice,  both  under 
fixed  prices  and  under  open  competition, 
because  it  is  a  field  price  applicable  to 
all  mines  and  to  all  size  groups  of  coal. 
The  District  Board  proposes  the  price  on 
this  basis,  not  as  a  concession  to  the 
railroads,  but  to  meet  the  needs  of  the 
District  by  preserving  to  the  producers 
therein  this  very  important  tonnage. 

Railroads  can  use  coals  of  varying 
sizes  and  qualities  for  railroad  loccMmo- 
tive  fuel.  The  District  Board  proposed 
a  quality  spread  of  35  cents  between  its 
highest  and  lowest  quality  coals,  but  if 
the  same  spread  were  made  in  the  prices 
established  for  coal  used  for  railroad 
locomotive  fuel,  the  natural  tendency 
would  be  for  the  railroads  to  buy  their 
coal  from  the  lowest  price  mines  due  to 
their  ability  to  satisfactorily  use  said 
types  of  coals. 

Due  to  the  growth  of  the  sizing  of  coal 
in  District  No.  1  and  in  aU  other  Dis¬ 
tricts,  there  are  times  when  every  pro¬ 
ducer  finds  himself  with  sizes  of  coal  on 
hand  that  are  not  readily  marketable, 


and  if  he  is  unable  to  dispose  of  such 
sizes,  he  is  forced  to  shut  down  his  mine, 
as  a  result  of  which  he  loses  production 
and  his  employees  lose  work.  The  rail¬ 
road  locomotive  fuel  business  is  one  of 
the  outlets  to  which  the  producers  look 
to  take  care  of  their  odd  sizes,  and  the 
railroads  have  always  been  willing  to 
make  their  demands  meet  the  necessity 
of  the  operators  in  this  respect  so  far 
as  it  is  possible  for  them  to  do  so.  Their 
willingness  to  do  this  is  one  of  the  factors 
that  enables  the  operators  to  take  care 
of  their  orders  for  other  sizes  and  thereby 
keep  their  mines  in  operation  and  their 
men  employed. 

Although  District  No.  1  produces  only 
a  small  amount  of  the  size  coal  over  two 
inches,  there  are  many  times  in  the  year 
when  it  practically  has  no  market  for 
such  size  coal,  and  if  the  producers  in  the 
District  were  not  able  to  dispose  of  it  to 
the  railroads  they  would  have  no  market 
therefor,  and  in  many  instances  be  com¬ 
pelled  to  close  down  their  mines.  The 
railroad  business  is  also  very  desirable 
on  account  of  the  steady  fiow  of  tonnage 
it  requires,  and  it  was  for  these  reasons 
that  the  District  Board  proposed  one 
fiat  price  of  $2.16  per  net  ton  for  all 
grades  and  all  sizes  of  coal  produced  in 
District  No.  1  and  sold  for  such  use,  with 
the  exception  of  Size  Group  No.  1  for 
which  the  price  proposed  is  10  cents  per 
ton  higher. 

Furthermore  the  District  Board  in  pro¬ 
posing  commercial  coal  prices  set  them 
up  on  a  basis  which  in  its  judgment 
would  realize  the  weighted  average  cost 
of  $2.15  for  Minimum  Price  Area  No.  1, 
and  it  believed  it  should  treat  its  rail¬ 
road  customers  on  the  same  basis. 

When  coal  for  use  other  than  railroad 
locomotive  fuel  is  sold  to  a  railroad,  the 
District  Board  proposed  that  the  min¬ 
imum  price  therefor  shall  be  not  less 
than  the  minimum  established  for  the 
grade  and  size  sold,  applicable  in  the 
market  area  in  which  the  mine  is  lo¬ 
cated.  The  Commission  finds  that  the 
minimum  prices  proposed  by  the  District 
Board  for  coal  sold  for  use  as  railroad 
locomotive  fuel  are  justified  by  the  evi¬ 
dence  and  they  are  approved. 

At  page  48  of  its  proposed  schedule,  the 
District  Board  defines  steamship  bunker 
coal  as  coal  that  is  furnished  for  a  ves¬ 
sel’s  own  c(»isumption,  to  steamers  ordi¬ 
narily  carrying  cargo  or  passengers  and 
engaged  in  f  or^gn  or  coastwise  trade  and 
proposes  minimum  prices  therefor  f .  o.  b. 
mines  aa  a  use  beisis  for  the  ports  of 
New  York,  Philadelphia,  and  Baltimore  I 
as  follows:  Classifications  based  on  run-  | 
of -mine  A,  B,  C  and  D  classifications, 
$2.25  per  net  ton;  Clasi^cations  based 
on  run-of-mine  E  and  P  classifications, 
$2.15  per  net  ton;  and  Classifications 
based  on  G  and  H  classifications,  $2.05 
per  net  ton. 

In  the  sale  of  bunker  coal  it  has  al¬ 
ways  been  the  custom  to  mix  coals  of 
different  grades,  in  order  to  give  the 
operators  of  steamships  the  quality  and 
size  of  coal  that  they  desire.  The  pro¬ 


posal  of  District  Board  No.  1  is  the  re¬ 
sult  of  an  agreement  entered  into  by  the 
bunker  coal  suppliers  of  the  District  as 
to  a  price  set  up  which  would  suit  their 
marketing  needs;  and  was  adopted  by 
the  Board  upon  the  recommendation  of 
said  bunker  coal  suppliers.  In  following 
the  recommendations  of  the  bunker  coal 
suppliers  in  this  respect,  the  District 
Board  pursued  the  same  practice  it  did  in 
proposing  minimum  prices  imder  the 
1935  Act  and  under  the  1937  Act  in  De¬ 
cember  of  1937.  The  bunker  coal  sup¬ 
pliers  of  the  District  are  of  opinion  that 
the  size  groupings  and  prices  proposed 
for  said  coal  will  take  care  of  their  re¬ 
quirements  and  the  necessity  of  the  trade 
and  give  due  consideration  to  their  cus¬ 
tomers’  interests.  The  proposals  of  the 
District  Board  in  this  respect  appear  to 
be  justified  by  the  evidence  and  they  are 
approved. 

The  District  Board  proposed  seven 
price  instructicms  and  exceptions,  all  of 
which  are  set  forth  on  page  three  of  the 
proposed  schedule.  Exhibit  No.  455.  Item 
No.  3  thereof  provides  that: 

“All  size  designations  are  for  round 
hole  screens.  If,  when  screens  having 
other  types  of  openings  are  used,  the  per¬ 
centage  of  oversize,  as  determined  in  ac¬ 
cordance  with  the  method  of  test  pre¬ 
scribed  by  A.  S.  T.  M.  designation  D410- 
35T,  exceeds  5%  the  price  for  the  next 
higher  size  shall  apply.’’ 

The  evidence  indicates  that  said  rule 
should  be  clarified  so  as  to  read  as  fol¬ 
lows: 

“All  size  designations  are  for  round 
hole  screens.  When  screens  having  other 
tsrpes  of  openings  are  used  and  the  per¬ 
centage  of  over-size,  as  determined  in  ac¬ 
cordance  with  the  method  of  test  pre¬ 
scribed  by  A.  S.  T.  M.  designation  D410- 
35T,  exceeds  5%  the  price  for  the  next 
higher  Size  Group  Classification  for  that 
mine  shall  apply.’’ 

Said  language  of  Item  No.  3  as  it  now 
appears  on  page  three  of  the  proposed 
schedule  shall  therefore  be  deleted  and 
the  language  above  quoted  shall  be  in¬ 
serted  in  lieu  thereof. 

Item  No.  6,  page  No.  3,  of  the  proposed 
schedule  provides  that: 

“When  coal  is  subjected  to  any  chemi¬ 
cal,  oil  or  waxing  process,  an  additional 
charge  of  not  less  than  10  cents  per  net 
ton  shall  be  made.’’ 

The  evidence  indicates  that  it  was  not 
the  intention  of  the  District  Board  to  ap¬ 
ply  this  rule  to  chemicals  placed  in  the 
bottom  of  hopper  cars  to  prevent  freezing 
and  that  said  rule  or  instruction  should 
be  clarified  to  read  as  follows: 

“When  coal  is  subjected  to  any  chemi¬ 
cal,  oil,  or  wax  process  an  additional 
charge  of  not  less  than  10  cents  per  net 
ton  shall  be  made.  ’This  does  not  apply 
to  chemicals  placed  in  the  bottom  of 
hopper  cars  to  prevent  freezing.’’ 

The  Commission  finds  that  the  lan¬ 
guage  of  Item  6  as  it  now  appears  on 
page  3  of  the  proposed  schedule  should 
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be  deleted  and  that  the  langiiage  above 
quoted  should  be  inserted  In  lieu  thereof. 

In  the  alphabetical  list  of  code  mem¬ 
bers  wherein  the  mine  nsune,  subdistrict 
number,  seam  or  kind,  price  classifica¬ 
tion  and  size  group  numbers  are  set 
forth  on  pages  6  to  45,  inclusive,  of  the 
proposed  schedule.  Exhibit  No.  455,  the 
“Bloss”  seam  appearing  in  the  column 
headed  "Seam  or  Kind”  is  sometimes 
designated  "Blossburg.”  No  evidence 
was  presented  with  respect  thereto,  but 
the  Commission  finds  that  for  purposes 
of  uniformity  the  seams  designated  as 
“Blossburg”  in  said  schedule  should  be 
corrected  to  read  "Bloss.” 

The  minimum  prices  proposed  by  the 
District  Board  are  on  a  cents  per  ton 
basis.  Decimal  pcrints  appear,  however, 
in  the  taWe  headed  "Prices  for  shipment 
into  all  markets”  on  page  46  of  the  pro¬ 
posed  schedule.  The  Commission  finds 
that  for  the  sake  of  clarity  all  of  said 
decimal  points  should  be  deleted. 

The  Commission  also  finds  that  the 
phrase  “On  and  Off  Line”  should  be  de¬ 
leted  from  the  heading  with  respect  to 
railroad  locomotive  fuel  prices  appearing 
on  page  47  of  the  proposed  schedule, 
since  the  heading  "Railroad  Locomotive 
Fuel  Prices”  covers  coal  purchased  both 
on  and  off  line  and  said  phrase  is  un¬ 
necessary. 

The  proposed  schedule  at  page  24 
thereof  classifies  the  Size  Group  No.  5 
coals  of  the  Kay  Coal  Mining  Company 
at  its  Tussey  No.  2  mine,  in  Subdistrict 
No.  39.  in  the  Barnett  seam  as  Class  "B.” 
This  classification  is  not  in  accord  with 
the  classifications  proposed  by  the  Dis¬ 
trict  Board  or  the  differentials  for  its 
Size  Group  No.  5  coals,  previoudy  re¬ 
ferred  to  and  obviously  is  in  error.  The 
Commission  finds  that  said  classifica¬ 
tion  should  be  changed  from  "B”  to  “C.” 

Protests  to  the  District  Boards  pro¬ 
posed  schedule  of  minimum  prices.  Ex¬ 
hibit  No.  455,  were  filed  with  the  Com¬ 
mission  by  the  Moshannon  Smithing 
Coal  Company;  the  Leland  Coal  Com¬ 
pany;  the  Simpson  Coal  Company;  the 
Penn  Smokeless  Fuel  Company;  the  Bird 
Coal  Company;  the  Loyal  Haima  Coal 
and  Coke  Company;  the  Reitz  Coal  Com¬ 
pany;  and  the  Consolidation  Coal  Com¬ 
pany. 

The  Moshannon  Smithing  Coal  Com¬ 
pany  protests  that  the  coals  which  it 
produces  in  its  Glenmar  No.  1  mine  in 
Subdistrict  No.  19  from  the  “D”  sewn  of 
coal  have  not  been  properly  classified  by 
comparison  with  co^s  produced  by  other 
operators  from  the  same  seam  or  vein  of 
coal  and  with  other  coals  of  equal  or 
superior  quality. 

The  District  Board  classified  Protes¬ 
tant’s  coals  in  Size  Groups  Nos.  1,  3  and 
4  in  Class  "B.”  Protestant  contends  that 
they  should  be  placed  in  Class  “C”  on  the 
ground  that  its  coals  in  these  size  groups 
have  alwasrs  been  classified  as  "C”  coals 
in  the  past  and  were  reclassified  as  Class 
"B”  arbitrarily;  that  the  coal  it  is  now 
mining  is  below  standard  quality  due  to 
a  fault  condition  in  the  seam;  that  by 


reason  of  this  fault  condition  its  coal  | 
is  more  friable  and  the  company  is  los¬ 
ing  contracts;  that  similar  coals  pro¬ 
duced  by  adjoining  mines  from  the  same 
"D”  seam  have  a  lower  classification; 
that  the  analyses  which  it  submitted  to 
the  District  Board  were  subsequently 
shown  to  be  Incorrect  by  analyses  made 
by  the  District  Board;  and  that  the 
analyses  made  of  its  coals  by  the  Dis¬ 
trict  Board  indicate  that  its  coals  should 
be  placed  in  Class  "C.” 

In  response  to  Order  No.  234  of  the 
Commission  the  Protestant  submitted 
the  following  analsrses  of  the  coals  pro¬ 
duced  in  its  Glenmar  No.  1  mine; 


Mod. 

—2  inches 

-H- 

inch 

Sine . 

R/M 

R/M 

Nut  Slack 

Slack 

Moisture _ 

(Dry) 

(Dry) 

(Dry) 

(Dry) 

Vol.  Mat . 

23.60 

23.60 

23.30 

23.30 

Fixed  Carbon _ 

69.00 

69.90 

69.20 

69.20 

Ash _ 

6.50 

6.50 

7.60 

7.50 

Sul... . 

.70 

.70 

.90 

.90 

B.  t.  u _ _ 

14610 

14610 

14400 

14400 

F.  t.  a . 

2800 

2800 

2760 

2760 

On  September  20  and  30, 1938,  the  Dis¬ 
trict  Board  Engineers  collected  samples 
from  the  same  mine  that  analyzed  as 
follows: 


Modified 

— 5<«-inch 

Site . . 

R/M 

R/M 

Slack 

Moi.st.iire 

2.32 

2.69 

2.45 

Vol.  Mat . 

22.86 

22.42 

23. 16 

Fixed  Carbon _ 

66. 14 

67.71 

67.83 

Ash . . . 

8.68 

7. 18 

6.5« 

Sul . 

1.09 

.86 

.9S 

B.  t.  u . . 

13889 

14103 

1422C 

2740 

2800-f- 

2720 

The  tabulation  of  the  run-of-mine 
analyses  above  listed,  together  with  the 
average  analyses  for  the  “D”  seam  in 
Class  "B”  and  for  all  coals  in  Class  “B,” 
respectively,  as  set  forth  on  page  1  of 
Exhibit  No.  459  are  as  follows: 


Sub¬ 
mitted 
by  Pro¬ 
testant 
under 
Order 
234 

Dis- 

Average  (or 
Class  B 

Source 

trict 

Board 

D  Seam 

All 

coals 

Dry 

23.60 

69.90 

2.69 

1.28 

1.22 

Vol.  Mat . 

22.42 

67.71 

19.55 

18.69 

Ash. . . 

6.50 

7. 18 

6.64 

7. 41 

Sulphur _ _ 

.70 

.86 

.81 

1. 10 

B.  t.  u . 

14,610 

14, 103 

14, 458 

14,363 

A.  8.  t . - . 

2,800 

2,800 

2,778 

2,769 

The  District  Board  contended  that 
Protestant's  coals  had  been  piX)perly 
classified  considering  their  physical 
characteristics;  the  analytical  dsita  that 
Protestant  had  submitted;  and  the  mar¬ 
ket  history  of  said  coals.  The  Board 
did  not  know,  however,  of  the  fault 
condition  in  which  the  Protestant 
claimed  it  was  now  mining  or  approach¬ 
ing  and  it  was  arranged  by  agreement 
between  the  Protestant  and  the  District 
Board,  with  the  {q;>proval  of  the  Cbm- 
mission,  that  the  Board  would  have  its 
engineers  make  an  investigation  of  said 


conditions  on  the  ground  and  then  sub¬ 
mit  its  recommendations  to  the  Com¬ 
mission. 

The  report  made  by  the  District  Board 
to  the  Commission  and  filed  as  a  part 
of  the  record  herein  shows  that  Protes¬ 
tant’s  mine  is  located  one-quarter  of  a 
mile  northeast  of  Beccaria,  Clearfield 
Coimty,  Pennsylvania,  and  is  operating 
in  the  “D”  or  Moshannon  seam.  The 
main  headings  have  been  driven  ap¬ 
proximately  S  78“  W,  the  distance  from 
drift  to  face  being  over  12,000  feet. 
About  8,000  feet  from  the  drift  mouth 
the  main  headings  cross  under  a  small 
stream  known  as  McCoy  Run.  All  ad¬ 
vance  work  has  been  cwnpleted  in  the 
section  between  the  drift  mouth  and  Mc¬ 
Coy  Run.  This  section,  now  recovering 
pillars  only,  furnishes  approximately  10 
per  cent  of  the  total  production  of  the 
mine. 

A  typical  section  of  the  coal  seam  east 
of  McCoy  Run  shows  roof — shale; 
bone — 2  inches;  coal — 26''  to  1" 

cannel  coal  binder  10"  from  bottom); 

I  and  floor  of  soft  fire  clay.  The  coal  is 
characterized  by  a  columnar  fracture 
and  appears  to  be  free  from  psrrite.  The 
bone  at  the  top  seldom  exceeds  2"  in 
thickness. 

In  the  portion  of  the  mine  west  of  Mc¬ 
Coy  Run,  the  bone  over  the  coal  is  as 
much  as  six  inches  in  thickness,  the 
fracture  of  the  coal  is  cubical,  and  small 
lenses  and  flakes  of  pinite  appear  in  the 
upper  part  of  the  bed.  However,  all  of 
the  analyses  show  that  the  sulphur  con¬ 
tent  of  the  coal  as  shipped  is  not  high. 

A  map  showing  the  extent  of  develop¬ 
ment  in  that  portion  of  the  mine  west 
of  McCoy  Run  shows  that  the  workings 
are  approaching  a  fault  having  a  dis¬ 
placement  of  41  feet  that  roughly  defines 
the  boundary  between  Protestant’s  mine 
and  the  Camos  mine  of  the  Middle  Penn¬ 
sylvania  Coal  Corporation.  The  map  also 
shows  a  fault  in  the  "B”  seam  of  coal  that 
crosses  under  the  principal  workings  of 
Protestant’s  mine.  Nothing  is  known  re¬ 
garding  this  fault  in  the  “B”  seam,  and 
as  no  displacement  occurs  in  the  “D” 
seam,  there  is  some  doubt  as  to  whether 
this  is  a  true  fault. 

Numerous  slight  irregularities  have 
been  encountered  in  the  "D”  seam  west 
of  McCoy  Run  and  these  were  so  indi¬ 
cated  on  the  map.  A  few  of  these  dis¬ 
turbances  have  the  appearance  of  small 
faults  and  displacements  were  noted 
ranging  from  0"  to  24".  The  roof  was 
broken  for  from  fifteen  to  forty  feet  on 
either  side  of  each  displacement  ex¬ 
amined. 

Sections  of  the  seam  in  that  part  of 
the  mine  west  of  McCoy  Run  from  which 
90  per  cent  of  the  Protestant’s  produc¬ 
tion  is  now  derived  is  indicated  in  the  fol¬ 
lowing  seam  cross  sections: 

3  Right  Butt  off  No.  20  Left 

A 

Roof _ Shale. 

Bone _ 6”. 

Coa] _  24^^”. 

Floor— _ _ _ _ _ - _ Hard  shale. 


FEDERAL  REGISTER,  Thursday,  January  19,  1939 


283 


Roof _ Shale. 

Bone  (Hard  black) _ 3^4". 

Coal  (High  ash) - 2^4''. 

Coal . .  24%”. 

Floor _ Hard  shale. 

Face  6  Right  Butt,  10  Left 

Roof _ Shale. 

Bone  (Hard  black) _  %”. 

Coal  (High  ash) - 2»4"- 

Coal -  13”. 

Cannel  Coal -  Vi”. 

Goal  (Good) -  15”. 

Blackjack  and  Coal _ 6”. 

Floor _ Hard  shale. 

10  Left  at  6  Right  Butt 

Roof _  Shale. 

Coal _  16  Vi”. 

Cannel _  IVi”. 

Coal, . .  71/4”. 

Shale— . .  Vi”. 

Coal _  7”. 

Floor _ 3”  Blackjack  to  hard  shale. 

Face  10  Left 

Roof _  Shale. 

Bone  (Hard) -  1V4". 

Coal _  14”. 

Cannel  coal -  1%". 

Coal -  12Vi". 

Blackjack _ 2”. 

Coal - - -  2”. 

Floor _ Hard  shale. 


Class  “C”  in  Size  Group  No.  5  should 
have  the  same  differentials,  respectively, 
as  the  Class  “A”  and  “B”  coals  in  the 
run-of-mine  and  prepared  sizes  in  Size 
Groups  Nos.  1,  2,  3,  and  4. 

The  average  analyses  of  its  coals  which 
the  Protestant  submitted  to  the  District 
Board  in  1937  and  1938  are  as  follows: 


Volatfle-I^ _ 

Carbon _ 

Ash . 


Snlphor _ 

-.T.  U.  (Dry) . 

T.  A_ . . 


Coal  member 

Mine 

T.ineoln 

Imperial  Coal  Company _ 

Imperial  Cardiff.  _  _ 

Revloe  _  _ 

Heialev  k')  .......... 

Khen‘!burB  Cfnil  Company  ^ 

Ebensburi'  il  .  _  _ 

Consol'flat'on  Coal  Company 

fl2n 

#121. .  .•  . 

Blflok  Oftk  r.ofti  co 

Blank  Oak  #5  .  _  _ 

Middle  Penn  Coal  Corb _ _ 

Cammns  #1  - 

Moahannon  Rmithinff  Coal  Co  -  -  - 

Olenner  #1 

I-eland  Coal  fiompany. 

Leland  #10. . 

the  face  of  the  main  heading,  11  left  and 
21  right  as  indicated  on  said  map;  that 
the  quality  of  the  coal  as  shipped  has  not 
been  impaired  by  the  conations  en¬ 
countered,  and  that  the  analyses  of  the 
run-of-mine  coal  produced  therein  ap¬ 
proximate  the  averages  for  the  “D”  seam 
and  all  coals  that  the  District  Board  has 
placed  in  Class  “B.” 

Based  on  the  evidence  thus  submitted 
the  Commission  finds  that  the  conditions 
of  which  the  Protestant  complains  have 
not  materially  affected  his  product  as 
loaded  into  transportation  facilities,  and 
its  protest  is  denied. 

The  Leland  Coal  Company  protests 
that  the  coals  which  it  produces  in  its 
Leland  No.  10  mine  in  Subdistrict  No 
19  from  the  “D”  seam  of  coal  have  not 
been  properly  classified  by  comparison 
with  other  coals  from  the  same  seam 
with  which  they  compete,  and  with  other 
coals  of  equal  or  superior  quality. 

The  District  Board  classified  Protest 
ant’s  coals  in  Size  Groups  Nos.  1,  2,  3 
and  4  in  Class  “B,”  and  its  coals  in  Size 
Group  No,  5  in  Class  “C.”  Protestant 
contends  that  all  of  its  coals  in  Size 
Group  Nos.  1,  2,  3,  and  4  should  be  placed 
in  Class  “C”  on  the  ground  that  its  coals 
in  these  size  groups  have  always  been 
classified  as  “C”  coals  in  the  past  and 
were  reclassified  in  the  present  proposed 
schedule  as  Class  “B”  arbitrarily,  and 
that  the  analyses  it  has  submitted  of  its 
coals  do  not  justify  their  placement  in 
Class  “B.”  As  to  its  Size  Group  No 
coals,  which  are  classified  as  “C,”  the 
^otestant  contends  that  all  “A”  and 
“B"  coals  which  have  been  placed  in 


Mine  run 

H  inch  slack 

1937 

1938 

1937 

1938 

23.02 
69.71 
7.26 
.87 
14. 512 
2,830 

22.50 

70.25 

7.25 

.85 

14,550 

2,800 

23. 12 
69.55 
7.34 
.TJ 
14,526 
2,830 

22.50 

70.25 

7.26 

.85 

14,500 

2,800 

In  further  support  of  its  contention  the 
Protestants  introduced  in  evidence  three 
analyses  of  its  coal  made  by  the  City  of 
New  York  on  October  13,  18,  and  20, 
1938,  resp>ectively  which  corroborate  the 
above  analyses. 

The  Protestant  also  introduced  in  evi¬ 
dence  Exhibit  No.  478  in  which  it  set 
forth  a  list  of  what  it  considered  to  be 
the  more  prominent  and  principal  coals 
With  which  it  competes,  designating 
therein  their  classification  in  the  run-of- 
mine  and  three-quarter  inch  slack  sizes. 
The  names  of  the  code  members  produc¬ 
ing  said  coals,  together  with  the  nanies 
of  the  mines  operated  and  the  classifica¬ 
tions  placed  thereon  by  the  District 
Board  are  as  follows: 


Classification 


1937 

1938 

R/M 

H  inch 

R/M 

^4  inch 

C 

0 

C 

C 

C 

C 

C 

C 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

E 

E 

E 

E 

E 

E 

E 

E 

C 

C 

c 

C 

C 

C 

C 

C 

C 

0 

B 

C 

C 

C 

B 

c 

It  appears  from  the  cross  examination 
of  the  Protestant’s  witness  that  these 
coals  were  considered  to  be  competitive 
with  Protestant’s  coals  because  they  were 
shipped  to  the  same  Eastern  Markets. 
However,  it  also  developed  that  the  Pro¬ 
testant  also  considered  its  coals  were 
competitive  with  all  other  central  Penn¬ 
sylvania  and  Maryland  low  volatile  coals, 
the  classifications  of  which  it  did  not 
point  out.  Neither  did  Protestant  estab¬ 
lish  the  relationship  of  its  coals  to  the 
poorer  or  better  grade  coals  of  the  Dis¬ 
trict. 

Furthermore,  the  evidence  shows  that 
coal  produced  in  certain  of  the  mines 
enumerated  was  never  sold  in  competi¬ 
tion  with  the  coals  of  the  Protestant  in 
the  specific  instance  mentioned  by  the 
witness,  and  that  the  information  on 
which  he  based  his  testimony  was  errone¬ 
ous.  Protestant’s  cross  examination  of 
one  of  the  expert  witnesses  for  the  Dis¬ 
trict  Board  also  developed  that  the  classi¬ 
fications  placed  upon  the  Protestant’s 
coals  represented  the  judgment  of  the 
District  Board  as  to  the  relative  market 
value  of  said  coals  for  the  uses  to  which 
they  were  put.  On  the  evidence  thus 
submitted  it  does  not  appear  that  any 
changes  should  be  made  in  the  classifica¬ 
tion  proposed  by  the  District  Board,  and 
the  Commission  finds  that  the  protest 
should  be  denied. 

The  Simpson  Coal  Company  requests 
a  classification  of  “D”  for  the  coals  of 
its  Vulcan  Slope  Mine  No.  1,  in  Subdis¬ 
trict  37,  “D”  seam.  TTie  District  Board 
classified  its  Size  Group  Nos.  1,  3  and  4 


as  Class  “B,”  and  its  Size  Group  No.  5 
as  Class  “C.” 

The  mine  of  Protestant  has  been  oper¬ 
ated  for  many  years  and  is  now  pro¬ 
ducing  coal  from  pillars  of  the  old  work¬ 
ings  and  also  from  a  development  made 
from  a  slope  into  the  lower  side  of  the 
property.  It  is  contended  that  the  coal 
from  the  new  development  is  of  inferior 
quality  to  that  of  the  pillar  coal  and 
for  that  reason  a  lower  classification 
should  be  made.  The  analyses  In  evi¬ 
dence,  the  market  history,  the  plant  per¬ 
formance  and  the  identity  of  the  seam 
each  indicate  that  the  coals  of  Prot¬ 
estants  have  been  properly  classified  by 
the  District  Board.  The  evidence  sub¬ 
mitted  is  not  suflBcient  to  warrant  mak¬ 
ing  any  change  in  the  classification 
proposed  by  the  District  Board,  and  the 
protest  is  denied. 

'The  Pennsylvania  Smokeless  FMel 
Company  protests  that  the  coals  which 
it  produces  in  its  Hiyasota  Mine  No.  1 
in  Sub-district  No.  32,  in  the  “C”  Prime 
and  “E”  seams  of  coal,  have  not  been 
properly  classified.  The  District  Board 
classified  Protestant’s  coals  in  Size 
Group  No.  3  in  Class  “E.”  Protestant 
contends  that  all  of  its  Size  Group  No.  3 
coal  should  be  classed  not  higher  than 
Class  ‘T,”  on  the  ground  that  it  has 
always  been  classified  in  the  past  as 
Class  “E”  under  the  old  schedule,  which 
it  contends  is  equivalent  to  Class  “G” 
in  the  present  proposed  schedule;  that 
the  coal  which  it  produces  from  the  “C” 
Prime  and  “E”  seams  is  sold  as  a  mix¬ 
ture,  namely,  20  per  cent  from  the  “E” 
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seam  and  80  percent  from  the  “C”  Prime  | 
seam ;  that  the  “E"  seam  coal  is  of  j 
a  lower  grade  than  the  “C”  Prime  seam 
coal,  and  that,  therefore,  the  combina-  I 
tlon  of  the  two  should  take  a  lower 
classification  than  the  “C”  Prime  coal 
only;  that  the  percentage  of  “E”  seam 
coal  in  said  mixture  will  increase  as  time 
goes  by,  and  further  lower  the  quality 
of  said  mixture. 

The  Protestant  introduced  in  evidence 
certain  analyses  and  the  oral  testimony 
of  one  witness  in  support  of  its  conten¬ 
tion.  The  evidence  presented  by  the 
Protestant,  however,  is  not  sufficient  to 
warrant  any  changes  in  the  classifica¬ 
tions  proposed  by  the  District  Board,  and  j 
the  protest  is  denied. 

The  Byrd  Coal  Company  protests  that 
the  coals  which  it  produces  in  its 
Brookwood  Shaft  Mine  in  Subdistrict 
No.  21,  from  the  “B”  seam  of  coal,  have 
not  been  properly  classified.  The  Dis¬ 
trict  Board  classified  Protestant’s  coals 
in  all  Size  Groups  in  Class  “C.”  Prot¬ 
estant  contends  that  they  should  be 
placed  in  Class  “D,”  or,  as  an  alterna¬ 
tive,  that  certain  mines  whose  coals  are 
now  classified  as  “D”  should  be  re-cl£issi- 
fied  as  Class  “C,”  and  that  coals  of 
certain  other  mines  now  in  Class  “C” 
should  be  raised  one  classification. 
Protestant  contends  that  unless  this  is 
done  it  will  be  unable  to  meet  the 
competition  of  certain  mines  whose  coals 
are  now  classed  in  either  “C”  or  “D.” 
In  support  of  its  contention  Protestant 
submitted  in  evidence  certain"  analsrses 
that  had  been  submitted  by  some  of 
these  competitive  mines  to  the  statisti¬ 
cal  bureau  of  District  No.  1.  It  also  of¬ 
fered  the  oral  testimony  of  a  witness  in 
explanation  of  said  analyses  and  its 
contentions.  Careful  consideration  and 
comparison  of  said  analyses  with  analyses 
of  the  coals  of  said  mines  that  were  intro¬ 
duced  in  evidence  by  the  District  Board 
as  Exhibits  Nos.  482,  482-A  and  482-B, 
indicate  that  the  coals  of  the  Protestant 
are  classified  properly  with  the  coals 
produced  by  the  mines  named  by  the 
Protestant  as  its  major  competition. 

Protestant  cites  several  instances  where 
it  believes  it  would  lose  tonnage  if  its  clas¬ 
sification  is  not  changed,  but  the  testi¬ 
mony  of  its  witness  shows  that  a  general 
shifting  of  tonnage  from  one  purchaser  to 
another  is  a  normal  competitive  market 
condition. 


This  protest  is  similar  to  the  protests 
presented  by  the  Protestant  to  the  Dis¬ 
trict  Board  on  three  different  occasions. 
The  evidence  shows  that  each  of  said 
protests  filed  by  the  Protestant  with  the 
District  Board  was  heard  at  length  by 
the  Board  or  by  its  Technical  Advisory 
Committee,  and  that  the  issues  were  the 
same  as  those  presented  to  the  Commis¬ 
sion,  The  witness  appearing  on  behalf 
of  the  Protestant  stated  that  more  com¬ 
plete  and  detailed  evidence  was  presented 
to  the  District  Board  and  its  Technical 
Advisory  Committee  than  was  presented 
to  the  Commission. 

All  of  the  evidence  here  presented  has 
been  fully  considered  by  the  members  of 
the  Technical  Advisory  Committee  and 
the  Marketing  Committee  of  District 
Board  No,  1,  as  well  as  by  the  members 
of  the  District  Board. 

Protestant  also  claims  that  under  for¬ 
mer  regulated  prices  giving  its  coals  the  j 
same  classification  as  that  now  proposed, 
it  lost  sales  to  certain  competitors.  In 
this  it  appears  that  the  witness  was  in 
error,  for  in  the  principal  instances  the 
mines  complained  of  were  not  competi¬ 
tors  of  the  Protestant  for  said  business. 

Protestant  contends  further  that  the 
ansilyses  submitted  to  ttie  District  Board 
for  its  coals  and  the  coals  of  some  of  its 
competitors,  also  indicate  that  its  coals 
have  been  improperly  classified.  An  ex¬ 
amination  of  the  analyses  presented  in 
evidence,  however,  does  not  show  any  in¬ 
consistencies,  from  an  analytical  stand¬ 
point,  in  the  relationships  that  have  been 
proposed  by  the  District  Board. 

The  evidence  of  record  does  not  justify 
any  changes  in  the  proposed  classifica¬ 
tion  of  Protestant’s  coals.  Consequently, 
the  Commission  finds  that  the  protest 
should  be  denied. 


•The  Reitz  Coal  Company  protests  that 
the  coals  which  it  produces  in  its  Reitz 
No.  3  Upper  Mine  in  Subdistrict  No.  38, 
from  the  “C”  Prime  seam,  and  also  the 
coals  which  it  produces  in  its  No.  5  Mine 
in  Subdistrict  No.  33,  from  the  “C”  Prime 
seam,  have  been  improperly  classified  by 
the  District  Board.  The  District  Board 
classified  Protestant’s  coals  in  Size  Group 
No.  3  in  its  No.  3  Upper  Mine  as  Class 
“D,”  and  its  coals  in  Size  Groups  Nos. 
1,  3  and  4  in  its  No.  5  Mine  in  Class  “E.” 
Protestant  contends  that  its  Size  Group 
No.  3  coals  in  its  No.  3  Upper  Mine  should 
be  placed  in  Class  “F,”  and  that  its  coals 
in  its  Size  Groups  Nos.  1,  3  and  4  in  its 
No.  5  Mine  should  be  placed  in  Class  “G.” 

The  Protestant  based  its  contention 
primarily  on  information  furnished  it  by 
distributors  through  whom  it  sells  ite 
coal,  to  the  effect  that  its  coal  had  been 
improperly  classified,  and  that  it  would 
be  necessary  for  the  Protestant  to  obtain 
a  re-classification  of  its  coals  downward 
before  they  could  be  successfully  sold  in 
competition.  Protestant  also  contended 
that  the  analyses  submitted  to  the  Dis¬ 
trict  Board  of  its  coals  and  its  competi¬ 
tors’  coals  warranted  the  revision  in 
classifications  tha't  it  seeks. 

The  testimony  and  the  analytical  data 
presented  in  evidence,  however,  do  not 
justify  a  change  in  the  proposed  classi¬ 
fications  that  have  been  made  by  the 
District  Board.  'The  Commission,  there¬ 
fore,  finds  that  the  protest  should  be 
denied. 

The  Consolidation  Coal  Company  pro¬ 
tests  that  certain  coals  which  it  produces 
in  its  Mines  Nos.  1,  3,  4,  10,  119,  120,  121 
and  123  have  been  improperly  classified 
by  the  District  Board. 

The  District  Boafd  classified  Protes¬ 
tant’s  coals  in  said  mines  as  follows: 


Mine  name 

Sub- 

dis¬ 

trict 

Seam 

Consolidation  1 _ 

43 

Biir  Vein _  ....  .  _ 

Consolidation  3 _ _ 

43 

Bie  Vein..  .  _ _ _  _ 

Consolidation  4 . . . . 

43 

Big  Vein _  .  . 

Consolidation  10 _ 

43 

Tyson _ 

Consolidation  119.. . . 

36 

C  Prime _ _  . 

Consolidation  120__ .  _  _  . 

36 

Consolidation  121 . . . 

36 

E  Seam . . . . . . 

Consolidation  120  and  121 _ _ 

36 

C  Prime  and  E  (Acosta)  ...  . 

Consolidation  123 . 

36 

E  Seam . . . 

Price  classifications  and  size 
group  numbers 


1 

2 

3 

4 

5 

D 

U 

D 

D 

D 

D 

D 

D 

1) 

D 

D 

D 

1) 

1) 

E 

E 

E 

E 

E 

• 

• 

E 

» 

« 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

(>) 

0) 

(>) 

(>) 

0) 

E 

E 

E 

E 

E 

•  Not  classified. 


'The  evidence  submitted  is  not  of  a  con 


vincing  natiu'e,  and  does  not  substantiate  Protestant  contends  that  its  coals  produced  in  these  mines  should  be  classified 
the  Protestant’s  contentions.  The  pro-  as  follows: 


test  is  denied. 

'The  Loyal  Hanna  Coal  and  Coke  Com¬ 
pany  protests  that  the  coals  which  it 
produces  in  its  No.  7  Mine  in  Subdistrict 
No,  38,  from  the  “C”  Prime  seam  of  coal, 
have  been  improperly  classified  by  the 
District  Board.  'The  District  Board  clas¬ 
sified  all  of  Protestant’s  coals  in  the  vari¬ 
ous  Size  Groups  in  Class  “D.”  Protestant 
contends  that  they  should  liave  been 
placed  in  Class  “E,”  in  order  to  properly 
classify  them  with  the  coals  of  other 
mines  with  which  it  competes. 


Mine  name 

Subdis¬ 

trict 

Scam 

Price  classifications  and  size 
group  numbers 

1 

2 

3 

4 

5 

Consolidation  1 _ 

43 

Big  Seam _ 

D 

E 

D 

E 

D 

E 

E 

E 

Consolidations.  .  . . .  . 

43 

Big  Scam _ 

E 

E 

E 

Consolidation  4  . - 

43 

Big  Seam _ 

E 

E 

E 

E 

Conaolidation  10. .  _  _ 

43 

Tyson _ 

Q 

a 

E 

E 

E 

Consolidation  110  _  _  _  _ _ _ 

36 

C  Prime _ 

* 

DF 

♦ 

Consolidation  120 _ 

36 

C  Prime _ _ 

Q 

E 

Q 

O 

O 

0 

Consolidation  121 _  _ 

36 

E  Seam _ _ 

E 

EF 

E 

E 

Consolidation  120  and  121..  _ 

36 

C  Prime  and  E  (Acosta) _ 

Q 

o 

F 

F 

F 

Consolidation  123 _  _ 

36 

E  Seam _ _ 

E 

£ 

EF 

E 

E 

_ .. 
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The  changes  in  classification  of  its  coal  Protestant  admits,  however,  that  it  the  same  classification  that  it  proposed 
that  the  Protestant  here  se^  are  the  does  not  have  any  information  as  to  the  for  these  mines  in  its  December  1937 
same  as  those  which  it  contended  for  in  proximate  anals^s,  the  chemical  analy-  classification.  Mine  No.  17  produces  only 
the  hearings  on  its  protests  before  the  ses,  the  ultimate  analyses,  the  ash  analy-  run-of-mine  coal  in  Size  Group  No.  3 
Technical  Advisory  Committee  and  the  ses,  the  grindability,  and  all  of  the  other  and  no  objection  was  made  by  the  Prot- 
District  Board,  with  the  following  ex-  intangible  factors  its  witness  stated  were  estant  to  such  classification.  Protes- 
ceptions:  necessary,  as  to  the  coals  of  its  competi-  tant  contends,  however,  that  the  Tyson 

(1)  Mine  No.  1,  in  which  all  size  groups  tors  teat  it  ^  to  be  classified  with,  and  seam  condiUons  are  pch  that  tee  lump 
are  classified  as  ‘'D,"  and  in  which  no  t^t  tee  c  assificaUoM  pro-  c<»l  ^oduc^  therein  Is  so  laminated 

Phanees  were  nreviouslv  sought  Pro-  competitors  are  with  impurities  that  it  cannot  be  pre- 

Snfas^  thit  thrclas^ificati^  for  ^he  District  ^ard  in  its  su-  pared  to  compete  with  coals  classified 


Size  Group  Nos.  3  and  4  be  changed  from  Perior  judgment  felt  that  it  had  properly  as  either  ‘‘E  ”  “F,»  or  “G,»  due  to  the 


Protestant  concedes  further  that  the  is  over  10  per  cent  in  ash,  and  is  very 
weight  to  be  given  the  factors  its  wit-  friable.  Protestant  has  never  been  able 


“D”  to  “E  ”  classified  said  coals.  fact  that  it  has  a  very  poor  appearance, 

(2)  Mines  Nos.  3  and  4,  in  which  all  further  tlmt  the  is  over  10  per  cent  in  ash,  and  is  very 

size  groups  are  classified  as  “D,”  and  In  S'™  *^1.™“-  taaWe.  Protestant  has  never  been  able 

which  no  changes  were  previously  sought,  ness  hM  designated  as  intangible,  because  to  locate  any  re^r  customers  who 
Protestant  asks  that  tee  classification  for  annuiate  date  relating  thereto  were  not  would  accept  its  lump  coal  from  this 
each  Size  Group  in  each  mine  be  changed  a™'  aWe  and  s^e  of  them  are  not  m-  mine  and  in  tee  past  few  years  has  been 
from  “D”  to  “E  ”  tually  measurable,  is  a  matter  of  judg-  unable  to  sell  any  lump  coal  therefrom, 

rot  rvvv.  TkiTiwc  Mrv  ion  rkrrvftacforvf  judgmout  cUsplayed  but  believes  that  it  would  be  able  to  sell 

the  District  Board  in  classifying  a  sm^l  quantity  thereof  on  a  “G"  basis 
toat  toe^a^cati  nfo  S  ^  p  .  Protestant’s  mines  is  correct,  except  in  to  a  few  special  accounts.  The  evidence, 

(4)  ^r  the  Acosta  mixture  from  Mines  instances  named.  On  the  other  which  is  lacking  of  any  specific  data  with 
V  ion  ^  ^lEnd,  the  classifications  it  seeks  to  have  respect  to  competitor  coals,  and  which 

wi  prci^ed  by  te^“r»^^^^^  upon  tee 

Jflrvw,  Lire  o  »n”  judgmcnt  of  its  expert  witnesses  as  to  judgment  of  the  witness,  is  not  sufficient 


1  and  2  be  changed  from  “E”  to  “G.” 

(4)  For  the  Acosta  mixture  from  Mines 
Nos.  120  and  121  for  which  no  classifica¬ 
tion  was  proposed  by  the  District  Board, 
the  Protestant  now  asks  for  a  “G”  classi- 


uic  ^vv  ™  ^  the  effect  of  these  factors,  and  this  wit 

flcation  Intend  of  an  P  clazsdicat.on  previously  stated  concedes  tea 

for  Size  Group  Nos.  1  and  2. 


to  warrant  a  change  in  the  classification 


ness  as  previously  stated  concedes  that  proposed  by  the  District  Board  for  Mine 
neither  he  nor  the  Protestant  had  any  No.  10.  The  protest  relating  to  this  mine 


The  evidence  submitted  by  the  Prot¬ 
estant  with  respect  to  Mines  Nos.  119, 


u  V,  n  ••  information  with  respect  to  such  factors  is  therefore  denied, 

ta^whfch^o^  chafes  were  pirevioS^  applicable  to  the  coals  of  its  competitors.  The  evidence  submitted  by  the  Prot- 
Cfnieht  Protestant  asks  that  the  classi-  Protestant’s  contentions  and  the  testi-  estant  with  respect  to  Mines  Nos.  119, 
r^fnn  Si7P  Gmun  No  3  in  witnesses  with  respect  to  the  120,  121  and  123  show  that  in  its  opinion 

mini  hp  IbL^STfrorn  »F”  to  a  riiiS  changes  in  classification  sought  for  there  is  a  definite  relationship  that  ex- 

iflc  Uon  Nos.  1,  3  and  4.  axe  that  the  coal  ists  between  them.  Mine  No  119  pro- 

produced  at  Mines  Nos.  3  and  4  is  not  duces  two  kinds  of  coal,  namely,  one  with 


All  of  the  changes  in  classification  which  comparable  in  chemical  quality,  phys-  a  low  ash,  low  sulphur  content  of  very 
the  Protestant  contended  for  before  the  ical  characteristics,  performance  char-  limited  acreage,  and  one  with  a  high 
Technical  Advisory  Committee  and  the  acteristics,  or  consumer  acceptance  to  ash,  high  sulphur  content  of  very  large 
Board  were  denied  by  the  Board.  the  coal  produced  in  Mine  No.  1;  that  acreage  in  comparison.  At  the  present 

The  expert  witness  presented  by  the  the  coal  produced  in  Mines  Nos.  3  and  4  time  Protestant  is  loading  about  150  to 
Protestant,  who  testified  in  support  of  is  very  soft  and  friable  and  the  degrada-  200  tons  of  the  low  ash,  low  sulphur  coal 
its  contentions  as  to  the  classifications  tion  therein  is  so  great  that  dealers  are  per  day  which  it  is  shipping  to  a  cus- 
sought,  stressed  the  fact  that  there  are  unable  to  make  a  suitable  preparation  tomer  for  special  application,  but  it  has 
many  factors,  both  tangible  and  intangi-  thereof  for  domestic  purposes;  that  it  been  forced  to  determine  on  a  policy  of 
ble  on  which  it  would  be  necessary  for  is,  therefore,  essential  that  Mines  Nos.  mixing  the  two  grades  of  coal  so  as  to 
the  District  Board  to  have  full  and  com-  3  and  4  have  an  “E”  classification  in  all  establish  a  uniform  average  quality  that 
plete  data  before  it  could  properly  clas-  size  groups  to  enable  them  to  compete  would  be  acceptable  for  commercial  ship- 
sify  the  coals  of  the  District.  He  stated,  with  other  Big  Vein  coals  that  have  been  ment.  and  at  the  same  time  conserve  its 


3  and  4  have  an  “E”  classification  in  all  establish  a  uniform  average  quality  that 
size  groups  to  enable  them  to  compete  would  be  acceptable  for  commercial  ship- 


sify  the  coals  of  the  District.  He  stated,  with  other  Big  Vein  coals  that  have  been  ment,  and  at  the  same  time  conserve  its 
however,  that  complete  data  on  some  of  placed  in  Class  “D,”  and  that  it  is  like-  limited  quality  acreage  for  mixing  pur- 
the  factors  he  considered  essential  were  wise  essential  that  Size  Groups  Nos.  4  poses,  and  it  seeks  permission  to  with- 
not  available  to  either  the  District  Board  and  5  for  Mine  No.  1  be  given  an  "E”  hold  its  better  trrade  coal  for  this  nur- 


not  available  to  either  the  District  Board  and  5  for  Mine  No.  1  be  given  an  "E”  hold  its  better  grade  coal  for  this  pur¬ 
er  the  Protestant,  and  that  in  such  cases  classification.  pose. 

it  would  be  necessary  for  the  District  No  data  with  respect  to  these  mines  of  There  are  no  screening  facilities  at 
Board  to  rely  on  its  opinions,  judgment  the  Protestant  or  competitor  mines  were  Mine  No.  119  and  all  of  the  coal  produced 
and  general  experience  to  determine  the  introduced  in  evidence,  and  the  classi-  therein  is  sold  as  run-of-mine.  The 
proper  weight  that  should  be  given  to  fication  proposed  by  the  Protestant  were  market  history  of  this  minp  for  a  good 
such  factors  in  determining  the  relative  apparently  based  primarily  upon  the  many  years  also  shows  that  by  reason  of 
Diarket  values  of  the  coals  of  the  District,  judgment  of  its  expert  witness.  All  size  the  structure  and  appearance  of  the  coal 
In  this  respect  the  Protestant  contends  groups  for  each  of  these  mines,  with  the  produced  in  Mine  No.  119,  the  Protestant 
that  it  has  considerably  more  informa-  exception  of  Size  Group  No.  2  for  Mine  has  been  able  to  supply  the  demand  for 
tion  relating  to  both  the  tangible  and  No.  1,  which  the  Protestant  does  not  a  considerable  tonnage  of  C  Prime  coal 
the  intangible  factors  affecting  its  own  make  in  that  mine,  were  also  classified  that  it  could  not  competitively  meet  with 
coals  than  the  District  Board,  and  that  as  “D”  by  the  District  Board  in  its  price  c  Prime  coal  from  its  Mine  No.  120. 
to  addition  it  also  has  a  more  intimate  classification  proposed  in  December  1937.  The  C  Prime  coal  produced  in  Protes- 
knowledge  of  the  marketability  of  its  Careful  consideration  of  the  evidence  tant’s  Mine  No.  120  is  the  least  salable 
^  coals  in  District  No.  1  than  the  here  submitted  does  not  justify  any  of  any  of  the  coals  that  Protestant  pro- 
wstrict  Board,  which  has  enabled  it  to  change  in  the  classifications  proposed  for  duces.  Analyses  submitted  by  the  Protes- 
W^nt  to  the  Commission  an  accurate  these  three  mines  by  the  District  Board,  tant,  as  well  as  analyses  made  by  repre- 
classlfication  which  truly  refiects  the  rel-  and  the  Commission  finds  that  none  sentatives  for  the  District  Board  of  coals 
values  of  its  own  coals  should  be  made  therein.  from  this  mine  show  that  the  coal  there- 

^thin  the  District,  and  their  consumer  'The  District  Board  placed  Protestant’s  from  is  not  comparable  with  Protestant’s 
acceptance  in  the  common  consuming  Mines  Nos.  10  and  17,  which  operate  in  “E”  seam  coal  which  the  District  Bocurd 


or  the  Protestant,  and  that  in  such  cases  classification. 
It  would  be  necessary  for  the  District  No  data  wit 


titaricets  in  which  they  are  sold. 


the  Tyson  seam,  in  Class  “E.”  This  was  has  placed  in  Class  “E,”  and  Protestant 
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contends  that  it  is  also  unreasonable  to 
expect  that  the  C  Prime  coal  from  its 
Mine  No,  120  can  compete  with  its  C 
Prime  coal  from  its  mine  No.  119. 

Protestant  states  that  it  has  been  un¬ 
able  to  sell  a  car  of  lump  coal  from  its 
Mine  No.  120  for  commercial  distribu¬ 
tion  in  the  past  two  years  and  that  C 
Prime  lump  coal  is  not  acceptable  at 
any  price  to  a  consumer  who  requires  a 
lump  preparation.  Protestant  states 
further  that  if  Mine  No.  120  is  left  in 
Class  “E,”  or  given  the  same  market 
price  as  its  Mine  No.  123  or  its  Mine 
No.  119,  that  its  Sales  Department  will 
be  unable  to  market  the  coal  therefrom 
in  competition  with  its  “E”  seam  coals 
from  Mines  Nos.  121  and  123,  or  its 
other  C  Prime  coal  from  Mine  No.  119. 

Although  the  proximate  analyses  re¬ 
ferred  to  show  that  the  C  Prime  coal 
from  Mine  No.  120  is  slightly  improved 
by  cleaning,  they  do  not  reveal  that  the 
size  consist  of  the  raw  coal  has  been 
virtually  destroyed  thereby. 

All  coal  produced  in  Mine  No.  121  is 
loaded  over  the  tipple  of  Mine  No.  120. 
At  the  present  time  Protestant  sells  al¬ 
most  the  entire  output  of  Mine  No.  121 
in  a  50-50  mixture  with  C  Prime  coal 
from  Mine  No.  120,  which  mixture  it 
calls  Acosta  coal. 

Protestant  has  had  its  Acosta  coal  on 
the  market  for  the  past  three  years. 
There  was  so  much  sales  resistance  in 
the  movement  of  its  C  Prime  coal  from 
Mine  No.  120  that  it  was  necessary  for 
the  Protestant  to  develop  an  “E”  Seam 
mine  near  the  tipple  of  Mine  No.  120 
which  it  designated  as  its  Mine  No.  121. 
Mine  No.  121  was  developed  entirely  to 
provide  an  “E”  Seam  coal  which  would 
supplement  the  production  of  Mine  No. 
123,  and  also  to  provide  a  coal  which  it 
could  mix  with  its  C  Prime  coal  from 
Mine  No.  120.  The  mixture  thus  made 
enabled  the  Protestant  to  dispose  of  its  I 
C  Prime  coal  from  Mine  No.  120  and  to  j 
improve  the  performance  results  and 
performance  characteristics  of  said  coal 
to  such  an  extent  that  the  mixture  was 
acceptable  as  an  intermediate  grade, 
with  a  lower  value  than  Protestant’s 
straight  “E”  Seam  coal.  Protestant 
states  that  said  mixture  has  proven  quite 
satisfactory  and  that  it  has  been  able 
to  market  it  at  a  price  higher  than  its 
C  Prime  coal  from  its  Mine  No.  120,  and 
at  a  price  which  is  below  that  of  the 
standard  “E”  Seam  coal.  Protestant 
states  further  that  it  has  found  from  its 


Mine  No.  120  in  the  same  market  area 
to  the  same  customers  and  finds  that 
its  customers  will  not  accept  its  Mine 
No.  120  C  Prime  coal  except  at  a  mini¬ 
mum  differential  of  10  cents  less  than 
its  “E”  Seam  coal. 

To  the  average  consumer,  it  would 
appear  that  the  coals  produced  in  Mines 
Nos.  119  and  123  could  justifiably  be 
placed  in  the  same  classification,  be¬ 
cause  the  proximate  analyses  of  the  two 
coals  are  about  the  same  and  there  is 
very  little  factual  data  available  outside 
of  what  the  Protestant  has  to  show  the 
relative  market  value  of  its  “E”  Seam 
coal  in  its  Mine  No.  123  and  its  C  Prime 
coal  in  its  Mine  No.  119.  Protestant 
states  further  that  when  considering  all 
the  factors  which  must  be  evaluated  to 
determine  the  proper  classification  of 
the  coals  from  these  two  mines,  that 
Mine  No.  119  should  have  at  least  a  5 
cent  differential  under  Mine  No.  123; 
and  that  Mine  No.  119  has  just  the 
performance  characteristics  that  msike 
it  have  a  different  market  value  from 
the  “E”  Seam  coals  of  Mine  No.  123. 

It  states  that  the  customers,  however, 
prefer  the  “E”  Seam  coal  at  even  a 
higher  price  and  that  if  its  Mine  No.  119 
is  to  continue  in  production  it  must 
be  given  at  least  a  5  cent  differential 
under  the  “E”  Seam  coal  which  has  been 
placed  in  Class  “E.” 

The  standard  “E”  Seam  which  Prot¬ 
estant  produces  at  these  Mines  Nos.  121 
and  123  have  a  satisfactory  performance 
characteristic  for  wide  industrial  ap¬ 
plication. 

Because  of  its  fool-proof  characteris¬ 
tics,  “E”  Seam  coal  enjoys  a  good  reputa¬ 
tion  in  the  market  and  Protestant  states 
that  there  is  certainly  no  justification, 
from  the  standpoint  of  customer  accept¬ 
ance  or  relative  market  value,  for  plac¬ 
ing  Mines  Nos.  123  and  119  in  the  same 
class.  Protestant  states  that  the  “E” 
Seam  coal  produced  in  Mine  No.  121 
is  reasonably  comparable  in  chemical 
quality  with  the  “E”  Seam  coal  from 
Mine  No.  123,  and  that  it  believes  it 
should  have  the  same  classification  that 
is  given  to  Mine  No.  123. 

Based  on  the  evidence  submitted  by 
the  Protestant  with  respect  to  the  coal 
produced  in  these  four  mines  and  other 
evidence  of  record  herein,  the  Commis¬ 
sion  finds  that  no  change  should  be  made 
in  the  classification  of  Size  Group  No.  3 
coal  produced  in  Mine  No.  119  which  the 
District  Board  classified  as  “E”;  that  all 


experience  in  marketing  its  Acosta  coal  j  size  groups  of  coal  produced  jn 

that  said  coal  has  a  market  value  be¬ 
tween  its  standard  quality  “E”  Seam 
coal  and  its  standard  quality  C  Prime 
coal  from  Mine  No.  120  and  that  from 
a  standpoint  of  customer  acceptance,  it 
has  practically  the  same  market  value 
as  its  C  Prime  coal  from  Mine  No.  119. 

Protestant  is  also  of  opinion  that  both 
the  raw  and  the  cleaned  Acosta  coal 
should  have  the  same  market  price  in 
all  size  groups.  It  states  that  for  a  long 
pei'iod  of  time  it  has  also  sold  its  “E” 


Mine  No.  120  should  be  classified  as  “P” 
instead  of  “E”;  that  all  of  the  size  groups 
of  coal  produced  in  Mines  Nos.  121  and 
123  should  be  classified  as  “D”  instead 
of  “E”  and  that  all  sizes  of  the  50-50 
mixture  produced  from  Mines  Nos.  120 
and  121  and  known  as  “Acosta”  should 
be  classified  as  “E.” 

Exhibit  No.  457  shows  the  1937  produc¬ 
tion  of  code  members,  and  such  other 
producers  as  production  figures  were  ob¬ 
tainable  from,  in  District  No.  1,  which 


the  tonnage  produced  within  the  District 
during  that  year,  broken  down  into  size 
groups  showing  the  respective  realiza¬ 
tion  and  weighted  average  realization  per 
ton  for  the  District  at  the  prices  proposed 
by  the  District  Board  for  said  District 
and  submitted  to  the  Commission  in  Ex¬ 
hibit  No.  455. 

The  average  realization  to  be  expected 
from  the  minimum  prices  proposed  by  the 
District  Board  for  District  No.  1  has  been 
computed  by  the  District  Board  at 
$2.1501  as  shown  on  Exhibit  No.  457. 
The  weighted  average  cost  of  Minimum 
Price  Area  No.  1  in  which  District  No.  1 
is  located  as  determined  by  the  Commis¬ 
sion  is  $2,157.  There  is,  therefore,  a  dif¬ 
ference  of  only  about  6  mills  between  the 
average  yield  upon  the  tonnage  under  the 
prices  as  proposed  by  the  District  Board 
for  District  No.  1  in  Exhibit  No.  457,  and 
the  weighted  average  cost  of  production 
for  Minimum  Price  Area  No.  1  as  deter¬ 
mined  by  the  Commission. 

The  changes  which  the  Commission  has 
approved  herein  will  increase  the  reali¬ 
zation  as  determined  by  the  District 
Board  by  an  increase  of  approximately 
$0.0002  per  net  ton,  which  will  bring  the 
computed  realization  still  closer  to  the 
weighted  average  cost  of  production  for 
Minimum  Price  Ai’ea  No.  1  as  determined 
by  the  Conunission,  and  within  approxi¬ 
mately  5  mills  of  that  average  cost. 

District  Board  No.  1  approved  the 
schedule  of  proposed  minimum  prices 
which  it  submitted  to  the  Commission 
and,  in  the  judgment  of  said  Board,  the 
prices  which  it  proposed  to  the  Commis¬ 
sion  in  said  schedule.  Exhibit  No.  455, 
imder  the  Commission’s  Order  No.  247, 
are  just  and  equitable  between  the  pro¬ 
ducers  within  the  District,  have  due  re¬ 
gard  to  the  interests  of  the  consuming 
public,  and  do  not  and  will  not  permit 
dumping.  It  was  also  the  judgment  of 
the  District  Board,  that  the  prices  it 
proposed  to  the  Commission  under  the 
Commission’s  Order  No.  247  reflect,  as 
nearly  as  possible,  the  relative  market 
values  of  the  various  kinds,  qualities  and 
sizes  of  coal  produced  in  District  No.  1, 
and  that  said  schedule  of  proposed  min¬ 
imum  prices  also  refiects  price  varia¬ 
tions  as  to  values  and  as  to  uses, 
price  variations  as  to  consuming 
market  areas  of  the  various  kinds, 
sizes  and  qualities  of  coal  produced 
within  the  District,  and  conform  to  the 
requirements  of  said  Order  No.  247  of 
the  Commission. 

And  now,  upon  the  record  herein,  and 
upon  the  evidence  submitted,  both  oral 
and  documentary,  and  upon  the  fore¬ 
going  facts  found  to  exist,  the  Commis¬ 
sion  finds: 

That  the  District  Board  for  District 
No.  1,  as  directed  in  Order  No.  247  of 
the  Commission,  proposed  minimum 
prices  free  on  board  transportation  facili¬ 
ties  at  the  mines  for  kinds,  qualities  and 
sizes  of  coal  produced  within  the  District, 
classification  of  coal  and  price  variations 
1  as  to  mines  and  consuming  market  areas, 


Seam  coal  and  its  C  Prime  coal  from  its  represents  approximately  95  per  cent  of  and  values  as  to  uses. 
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That  the  District  Board  for  District 
No.  1,  as  directed  in  Order  No.  247  of 
the  Commission,  submitted  to  the  Com¬ 
mission  a  schedule  of  such  proposed  min¬ 
imum  prices,  together  with  the  data  upon 
which  same  were  computed,  including, 
but  without  limitation,  the  factors  con¬ 
sidered  in  determining  the  price  relation¬ 
ships. 

That  the  minimum  prices  proposed  by 
the  District  Board  for  District  No.  1,  as 
herein  modified,  reflect,  as  nearly  as  pos- 1 
sible,  the  relative  market  value  of  the 
various  kinds,  qualities  and  sizes  of  coal 
produced  within  the  district;  are  just 
and  equitable  as  between  producers 
within  the  District;  have  due  regard  to 
the  interests  of  the  consuming  public, 
and  do  not  permit  dumping. 

That  the  minimum  prices  proposed  by 
the  District  Board  for  District  1  for  any 
kind,  quality  or  size  of  coal  for  ship¬ 
ment  into  any  consuming  market  area, 
as  herein  modified,  are  just  and  equitable 
between  producers  within  the  District. 

That  the  minimum  prices  proposed  by 
the  District  Board  for  District  1,  as  herein 
modified,  yield  a  retium  per  net  ton  for 
the  District  equal  as  nearly  as  may  be  to 
the  weighted  average  of  the  total  costs 
per  net  ton  of  the  tonnage  of  Minimum 
Price  Area  1,  the  price  area  in  which 
District  1  is  placed  under  the  Act. 

That  the  schedule  of  proposed  min¬ 
imum  prices,  as  amended,  and  submitted 
to  the  Commission  by  the  District  Board 
for  District  1,  as  amended,  corrected,  I 
modified  and  revised,  as  hereinabove  set 
forth,  conforms  to  Order  No.  247  of  the 
Commission  and  to  the  requirements  of 
Section  4-II  (a)  of  the  Act,  and  as  so 
>  amended,  corrected,  modified  and  re- 
*  vised,  said  schedule  should  be,  and  the 
same  is  hereby,  approved  by  the  Com¬ 
mission  to  serve  as  a  basis  for  the  coordi¬ 
nation  provided  for  in  Section  4-II  (b)  of 
the  Act.  A  copy  of  said  schedule  as 
amended,  corrected,  revised  and  modified 
appears  in  the  Appendix  for  District  1. 
_ 

Appendix  for  District  No.  1 

SCHEDULE  OF  MINIMUM  PRICES  AS  MODIFIED 
i  AND  APPROVED  TO  SERVE  AS  A  BASIS  FOR 

COORDINATION 

Note. — The  prices  in  this  schedule  axe  not 
the  final  prices  that  will  be  established  on 
coal  for  shipment  by  C!ode  Members  within 
this  district  into  consvuning  markets  of  this 
;  district.  In  the  ultimate  establishment  of 
the  effective  minimum  prices,  pursuant  to 
subsection  (b)  of  Part  II,  Section  4  of  the 
*  Act,  the  minimum  prices  in  this  schedule 
are  subject  to  such  Increase  or  decrease  re¬ 
spectively,  as  may  be  necessary  to  carry  out 
!  the  provisions  of  subsections  (a)  and  (b)  of 
Part  II,  Section  4  of  the  Act. 

F.  W.  McCullough,  I 
p  Secretary. 

Issued:  January  16,  1939. 

Price  Instructions  and  Exceptions 

1.  Prices  listed  herein  are  per  net  ton 
of  2,000  pounds  f.  o.  b.  transportation 
facilities  at  the  mine. 

2.  All  prices  are  subject  to  the  Market- 
ftig  Rules  and  Regulations  issued  by  the 
National  Bituminous  Coal  Commission. 

No.  12 - 3 


3.  All  size  designations  are  for  round 
hole  screens.  When  screens  having 
other  types  of  openings  are  used  and  the 
percentage  of  over-size,  as  determined 
in  accordance  with  the  method  of  test 
prescribed  by  A.  S.  T.  M.  designation 
D410-35T,  exceeds  5%  the  price  for  the 
next  higher  Size  Group  Classification  for 
that  mine  shall  apply. 

4.  In  the  sale  of  coal  to  destined 
points  outside  the  boimdary  of  the 
United  States,  prices  stipulated  herein 
are  for  payment  in  United  States  funds. 

5.  Modified  run-of-mine  is  run-of 
mine  from  which  a  part  of  the  fines 
have  been  removed  but  which,  as  ship¬ 
ped,  shall  contain  at  least  45%  slack 
that  will  pass  through  a  %  inch  round 
hole  screen. 

6.  When  coal  is  subjected  to  any 
chemical,  oil,  or  wax  process  an  addi¬ 
tional  charge  of  not  less  than  10<^  per  I 
net  ton  shall  be  made.  This  does  not 
apply  to  chemicals  placed  in  the  bottom 
of  hopper  cars  to  prevent  freezing. 

7.  If,  in  convertii^  a  net  or  gross  ton 
price,  the  calculation  extends  to  more 
than  3  decimals,  and  the  4th  decimal  is 
0.0005  or  more,  it  shall  be  added  as 
0.001,  and  if  imder  0.0005  it  shall  be 
eliminated. 

Size  Groups 
Sizes  Included 

Size  Group  No.  1. — ^All  lump  coal  and 
all  double  screened  coal  having  a  top 
size  over  2  inches. 

Size  Group  No.  2. — ^AU  double  screened 
coal  with  top  size  2  inches  and  under. 

Size  Group  No.  3. — ^All  run-of-mine, 
modified  run-of-mine  and  minus  result¬ 
ant  with  top  size  over  2  inches. 

Size  Group  No.  4. — All  minus  resultant 
with  top  size  over  %  inch  and  not  ex¬ 
ceeding  2  inches. 

Size  Group  No.  5. — ^All  minus  resultant 
with  top  size  not  exceeding  %  inch. 


Identification  of  Sub-District  Numlers 
Identification 

Subdistrict  No.  1. — Clarion. 

Subdistrict  No.  2. — Dagus. 

Subdistrict  No.  3. — Tioga. 

Subdistrict  No.  4. — Sligo. 

Subdistrict  No.  5. — Brookville. 
Stibdistrict  No.  6. — Punxsutawney. 
Subdistrict  No.  7. — Curwensville. 
Subdistrict  No.  8. — Philipsburg. 
Subdistrict  No.  9. — Snow  Shoe. 
Subdistrict  No.  10. — Kittanning. 
Subdistrict  No.  11. — ^Dayton. 
SvJbdistrict  No.  12. — Burnside. 
Subdistrict  No.  13. — Madera. 
Subdistrict  No.  14. — Osceola  Mills. 
Subdistrict  No.  15. — Clymer.  * 

Subdistrict  No.  16. — ^Barnesboro. 
Subdistrict  No.  17. — Hastings. 
Subdistrict  No.  18. — Coalport. 
Subdistrict  No.  19. — Smoke  Run. 
Subdistrict  No.  20. — Ramey. 
Subdistrict  No.  21. — Houtzdale. 
Subdistrict  No.  22. — Shelccta. 
Subdistrict  No.  23. — Homer  City. 
Subdistrict  No.  24. — Bakerton. 
Subdistrict  No.  25. — Dilltown. 
Subdistrict  No.  26. — Nanty-Glo. 
Subdistrict  No.  27. — Gallitzin. 
Subdistrict  No.  28. — ^Blairsville. 
Subdistrict  No.  29. — Johnstown. 
Subdistrict  No.  30. — South  Fork. 
Subdistrict  No.  31. — Portage. 
Subdistrict  No.  32. — Holsopple. 
Subdistrict  No.  33. — ^Windber. 
Subdistrict  No.  34. — Lloydell. 
Subdistrict  No.  35. — ^Indian  Head. 
Subdistrict  No.  36. — Boswell. 
Subdistrict  No.  37. — Hooversville. 
Subdistrict  No.  38. — Central  City. 
Subdistrict  No.  39. — ^Broad  Top. 
Subdistrict  No.  40. — ^Rockwood. 
Subdistrict  No.  41. — ^Meyersdale. 
Subdistrict  No.  42. — Grantsville. 
Subdistrict  No.  43. — Lonaconing. 
Subdistrict  No.  44. — Piedmont. 
Subdistrict  No.  45. — ^Thomas. 


Alphabetical  ZAst  of  Code  Members  Shorving  Price  Classification  by  Sizes  for  All 
Uses  Except  as  Separately  Shown 


Code  member 


A.  Q.  &  8.  Mining  Co . . . 

Adams  Fuel  Corp . . . 

Adams,  Thomas . 

Ajax  Coal  Co.,  Inc . 

Albert,  Frank  W..... . 

Albert  &  Sons,  Newton . . 

Alberter,  C.  Q . 

Aleghany  Coal  Co... . 

Allegheny  River  Mng.  Co . 

Allegheny  River  Mng.  Co . 

Allegheny  River  Mng.  Co . 

Allison,  W.  F.  (Windber  High  Grade 

C.  Co.). 

Altimus  &  Bechtel . . 

Anderson,  Emory . 

Andersom  Vernon. . . . 

Andrew  Coal  Co . 

Anita  Coal  Co . . 

Anita  Coal  Mining  Co . . . . 

Ankney,  Miles . . . 

j^tes,  C.  L . . . 

Anzinger,  R.  J . . 

Appalacha  Coal  Co . . 

Apple  Coal  Co . . . 

Argyle  Coal  Co . . . . 

Argyle  Coal  Co _ _ 

Argyle  Coal  Co _ _ _ ... 

Bee  footnotes  at  end  of  table. 


Mine  name 


Brilliant _ 

Riverside  #2. 

Adams . 

Ajax  #2 . 

Albert . 

Albert _ 

Alberter _ 

Wiseman.... 

Cadogan.... 

Chickasaw.. 

Moliican _ 

Windber  #5. 


Altimus. . 

Anderson _ 

Anderson _ _ 

Andrew  #1 . . 

Coolspring . . . 

Anita  #1 . . 

Lohr . . 

Anderson  #1 . 

Anzinger . . . 

Appalacha . 

Apple  #1  it  2 . . 

Argyle  #2 . 

Bennington  “B”.. . 

Tunnel  #1 . . 


Seam  or  kind 


Price  olassifleation.s 
and  size  group  .\os. 


1 

2 

3 

4 

.5 

B . 

• 

. 

II 

. 

C' . . . 

E 

0 

E . 

• 

• 

F 

• 

E . 

II 

II 

II 

(') 

(') 

A . 

• 

II 

0 

A . 

• 

H 

0 

B . 

• 

• 

F 

0 

Bakerstown . 

• 

« 

H 

0 

B . 

II 

11 

11 

(«) 

(») 

B . 

H 

11 

H 

(») 

(») 

E . 

II 

]{ 

II 

(>) 

0) 

B . . 

* 

0 

A 

B . 

• 

0 

C 

• 

O' . 
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Alphabetical  List  of  Code  Members  Showing  Price  Classification  by  Sizes  for  All 
Uses  Except  as  Separately  Shown — Continued 


Code  member 

Mine  name 

Subdist. 

Seam  or  kind 

Price  classifications 
and  size  group  Nos. 

1 

2 

3 

4 

1 

5 

Yost,  Albert  (Yost  Coal  Co.,  Albert).. 

Yost . 

29 

C' . 

E 

• 

• 

Reitz _ _ 

.>> 

B  . 

• 

E 

• 

• 

Young,  Frank _ _ 

Crescent  #2 _ 

39 

• 

• 

B 

• 

• 

Young  &  Son _ 

1 

A' . 

• 

G 

• 

Youniier  Coal  Co _ _ 

Younker _ 

29 

C' . 

• 

• 

E 

• 

• 

Zacherl  Coal  Co _ _ 

Zacherl _ _ 

1 

A' . 

• 

• 

G 

• 

0 

Zimmerman  and  Graboski _ 

Zimmerman _ 

7 

C . 

• 

• 

F 

• 

0 

Zimmerman _ _ 

18 

F. 

• 

• 

F 

0 

Zolyak,  Steve _ 

Zolvak . . . 

13 

n 

• 

D 

• 

0 

’112  (spe  next  table). 

*111  (w*  next  table). 

•  Equipment  not  available  for  loading  this  sixe. 


Prices  for  Shipment  Into  All  Markets 


PRICES  IN  CENTS  PER  NET  TON  OF  2,000 
POUNDS  AND  SIZE  GROUP  NUMBERS 


Price  classification 

Size  groups 

1 

2 

i 

3 

4 

5 

A  . 

245 

235 

235 

230 

220 

B . 

240 

230 

230 

225 

215 

C  . 

235 

225 

225 

220 

210 

D . 

230 

220 

220 

215 

205 

F 

225 

215 

215 

210 

200 

F . - 

220 

210 

210 

2C5 

195 

G . 

215 

2a5 

205 

200 

190 

H  . - 

210 

200 

200 

195 

185 

HI  . 

190 

180 

H2  . 

185 

175 

1  1 

Railroad  Locomotive  Fuel  Prices  j 

All  coal  sold  for  Railroad  Locomotive 
Fuel  shall  take  a  minimum  price  of 
$2.15  per  net  ton  of  2,000  pounds  f.  o.  b. 
mines  except,  when  coal  of  size  group 
No.  1  is  specified  for  locomotive  fuel,  it 
shall  take  a  price  of  $2.25  per  net  ton  of 
2,000  pounds  f.  o.  b.  mines. 

When  coal,  other  than  Locomotive 
Fuel,  is  sold  to  a  railroad,  the  price  shall 
be  not  less  than  the  minimum  estab¬ 
lished  for  the  grade  and  size  sold,  appli¬ 
cable  in  the  market  area  in  which  the 
mine  is  located. 

Steamship  Bunker  Coal  Prices 

1.  Steamship  Bunker  Coal  shall  be  de¬ 
fined  as  coal  that  is  furnished  for  a  ves¬ 
sel’s  own  consumption,  to  steamers  or¬ 
dinarily  carrying  cargo  or  passengers 
and  engaged  in  foreign  or  coastwise 
trade. 

2.  Minimum  prices  for  such  Bunker 
Coal  for  the  ports  of  New  York,  Phila¬ 
delphia  and  Baltimore  shall  be  as 
follows; 


Price  classi¬ 
fication 
(ba.<ied  on 
run  of  mine) 

Price, 

F.O.B. 

mine 
(per  net 
ton) 

Price, 
port  of 
New 
York 
Clier  gross 
ton 

F.  A.  8.) 

Price, 
port  of 
Phila¬ 
delphia 
(per  gross 
ton 

F.  O.  B. 
cars  at 
piers) 

Price, 
port  of 
BalU- 
more 
(per  gross 
ton 

F.  0.  B. 
cars  at 
piers) 

A,  B,  C  and 
D. 

B  and  F . 

2.25 

2. 15 
2.05 

G  and  11 . 

Geographical  Description  of  Consuming 

Market  Area  to  Which  Prices  Apply 

The  principal  markets  for  coals  pro¬ 
duced  in  District  No.  1  are  the  territory 
lying  east  of  the  western  boundary  line 
of  the  State  of  Pennsylvania  and  north 
of  the  southern  boundary  of  the  State  of 
Pennsylvania  and  of  the  southern  bound¬ 
ary  of  the  State  of  Maryland,  whichever 
is  southernmost,  the  Great  Lakes,  and 
Canadian  all  rail  destinations. 

In  addition  to  the  above  markets,  some 
coal  is  shipped  to  every  State  in  the 
United  States  with  the  possible  exception 
I  of  Alabama,  Georgia,  South  Carolina, 
Mississippi  and  Tennessee. 


Minimum  Price  Area  No.  1 — ^District 
No.  7 

■  PROPOSED  MINIMUM  PRICES 

In  compliance  with  Order  No.  247  of 
the  Commission,  the  District  Board  for 
District  No.  7  prepared  a  schedule  of 
proposed  minimum  prices  f.  o.  b.  trans¬ 
portation  facilities  at  the  mines,  for 
kinds,  qualities  and  sizes  of  coal  produced 
by  the  various  Code  Members  within  the 
District  and  such  classification  of  coals 
and  price  variations  as  to  mines  and  con¬ 
suming  market  areas  and  values  as  to 
uses  and  seasonal  demand  as  it  deemed 
proper  and  within  the  authority  con¬ 
ferred  by  the  Act,  and  transmitted  a  copy 
thereof  to  every  Code  Member  within 
District  No.  7. 

Forty-two  protests  to  such  schedule 
were  received  by  the  District  Board  for 
District  No.  7.  All  of  said  protests  were 
set  for  hearing  and  passed  upon  at  a 
regular  meeting  of  said  Board.  Sixteen 
of  said  protests  were  overruled,  three 
were  tabled,  sixteen  were  raised,  and 
seven  were  granted.  The  District  Board 
then  revised  its  pit^wsed  schedule  of 
minimum  prices  to  incorporate  the 
changes  it  had  made  as  a  result  of  the 
hearing  on  the  protests  and  re-served 
the  schedule  as  thus  amended  upon  each 
and  every  Code  Member  within  the  Dis¬ 
trict.  A  copy  of  the  proposed  Schedule 
of  Minimum  Prices  as  thus  revised,  to¬ 
gether  with  the  data  upon  which  same 
were  cwnputed  and  the  factors  consid¬ 
ered  in  determining  the  price  relation¬ 
ships,  were  sutxnitted  to  the  Commission. 


Said  amended  schedule  was  Introduced 
in  evidence  as  Exhibit  No.  402. 

The  schedule  of  minimum  prices  pro¬ 
posed  by  the  District  Board  for  District 
No.  7  and  submitted  to  the  Commission 
was  adopted  by  the  entire  District  Board. 
The  Secretary  and  the  Chief  Classifica¬ 
tion  Engineer  of  said  District  Board,  both 
of  whom  are  thoroughly  familiar  with 
the  marketing  and  distribution  of  coals 
produced  in  District  No.  7,  testified  in 
support  thereof.  A  mining  engineer  with 
twenty  seven  years’  experience  in  the 
production,  sale  and  distribution  of  coal 
in  said  District  also  testified  in  support 
thereof.  The  knowledge  of  such  wit¬ 
nesses  of  the  coals  in  District  No.  7  is 
based  upon  years  of  experience  in  the 
coal  industry  in  said  District. 

The  District  Board  for  District  No.  7 
consists  of  17  members,  all  of  whom,  ex¬ 
cluding  the  labor  member  of  the  Board, 
have  been  connected  with  the  coal  in¬ 
dustry  for  many  years  and  all  of  whom 
have  had  long  experience  in  the  mining 
and  marketing  of  coal.  'The  average 
experience  of  all  the  members  of  said 
District  Board  in  the  coal  industry  is 
approximately  twenty-seven  years.  By 
reason  of  the  intimate  knowledge  of  the 
Board  Members  of  the  coal  industry  in 
District  No.  7,  they  are  fully  capable  of 
judging  the  price  differentials  and  rela¬ 
tionships  between  the  kinds,  qualities 
and  sizes  of  coal  produced  within  the 
District. 

The  schedule  of  minimum  prices  pro¬ 
posed  by  the  District  Board  for  District 
No.  7  and  submitted  to  the  Commission 
divides  the  District  into  six  subdistricts. 

Subdistrict  No.  1  is  the  Greenbrier  sub¬ 
district.  In  this  subdistrict  the  Sewell, 
Fire  Creek  and  Pocahontas  No.  6  seams 
are  mined.  In  1936,  this  subdistrict  pro¬ 
duced  2,053,438  tons  of  coal,  or  4%  of 
the  production  of  District  No.  7  for  said 
year. 

Subdistrict  No.  2  is  the  New  River 
subdistrict.  In  this  subdistrict  (low  vola¬ 
tile)  the  Sewell,  Fire  Ch-eek,  Pocahontas 
No.  4,  and  Beckley  seams  are  mined  and 
(high  volatile)  the  No.  2  Gas,  Coalburg, 
Eagle  and  Powellton  seams  are  mined. 
In  1936,  this  subdistrict  produced  9,939,- 
261  tons  of  coal,  or  19.1%  of  the  entire 
production  of  District  No.  7  for  said  year. 

Subdistrict  No.  3  is  the  Pocahontas 
subdistrict.  In  this  subdistrict,  the  Poca¬ 
hontas  No.  3,  Pocahontas  No.  4,  Poca¬ 
hontas  No.  6  and  Pocahontas  No.  9  seams 
are  mined.  In  1936,  this  subdistrict  pro¬ 
duced  17,573,525  tons,  or  33.8%  of  the 
entire  production  of  District  No.  7  for 
said  year. 

Subdistrict  No.  4  is  the  Tug  River  sub¬ 
district.  In  this  subdistrict  (low  volatile) 
Pocahontaa  No.  3,  Pocahontas  No.  4, 
Pocahontas  No.  5,  Jewell,  Red  Ash,  Brad¬ 
shaw,  War  Creek,  Fire  Creek,  Welch  and 
Davy-Sewell  seams  are  mined  and  (high 
volatile)  Big  Eagle  and  Lower  Seaboard 
seams  are  mined.  In  1936,  this  subdis¬ 
trict  produced  11,515,075  tons  of  coal,  or 
22.1%  of  the  entire  production  of  District 
No.  7  for  said  year. 
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The  differentials  adopted  by  the  Dis¬ 
trict  Board  for  District  No.  7  appearing 
in  the  schedule  of  proposed  minimum 
prices  as  submitted  to  the  Commission, 
as  hereinafter  amended  and  revised,  truly 
reflect  the  relative  market  values  of  the 
qualities  and  sizes  of  coals  produced  in 
said  district  for  a  representative  period 
of  time  under  normal  conditions. 

As  shown  in  Exhibit  No.  402,  Schedule 
A,  the  minimum  prices  proposed  by  the 
District  Board  for  District  No.  7  would 
yield  $2,237  per  ton  as  an  average  for 
the  production  of  District  No.  7.  This 
realization  was  arrived  at  in  this  man¬ 
ner: 

The  District  Board  for  District  No.  7 
possessed  data  showing  approximately 
100%  of  the  production  in  District  No. 
7  for  the  year  1936.  Said  Board  also  pos¬ 
sessed  data  showing  the  production  in 
District  No.  7  for  the  period  January  1- 
March  31,  1937,  inclusive. 

Such  tonnage  was  broken  down  into 
sizes  and  then  applied  to  the  proposed 
prices  for  each  kind  and  size.  Using 
the  proposed  prices  for  each  kind  and 
size,  the  realization  for  the  entire  district 
was  arrived  at  by  multiplsring  the  ton¬ 
nage  for  each  size  group  and  kind  by 
its  price.  The  realization  thus  result¬ 
ing  was  $2,237.  The  weighted  average 
cost  for  Minimum  Price  Area  1,  as  estab¬ 
lished  by  the  Commission,  is  $2,157.  The 


difference,  therefore,  between  realiza¬ 
tion  and  cost  is  $0.08  per  ton.  The  Dis¬ 
trict  Board  deducted  $0.08  per  ton  from 
the  initial  prices  and  after  such  deduc¬ 
tion,  the  minimum  prices  proposed  by 
the  District  Board  yield  a  return  per  net 
ton  for  the  District  of  $2,157,  which 
realization  equals  the  weighted  average 
cost  of  $2,157  per  ton,  as  established  by 
the  Commission  for  Minimum  Price 
Area  1. 

The  Raleigh  Coal  and  Coke  Company 
(Black  Knight  No.  3  Mine,  Beckley  Seam, 
New  River  Subdistrict)  filed  a  protest 
against  the  schedule  of  minimum  prices 
proposed  by  the  District  Board  for  Dis¬ 
trict  No.  7.  This  protest  is  directed 
against  Size  Groups  8  and  9  Classifica¬ 
tion  “A”  in  the  schedule  which  carries 
respective  prices  of  $1.82  and  $1.72.  The 
protestant  contended  for  a  price  of  $1.77 
and  $1.67,  respectively,  or  in  the  altern¬ 
ative  that  all  mines  in  Size  Groups  8 
and  9  in  Class  “B”  be  raised  to  Class 
“A.”  Protestant  presented  Exhibit  No. 
407  which  lists  the  ofiBcial  analyses  as 
made  by  the  District  Board  for  District 
No.  7  on  Black  Knight  No.  3  Mine,  Size 
Groups  8  and  9,  and  compares  them  with 
numerous  other  official  analyses  on 
mines  classed  in  Size  Groups  8  and  9 
as  Class  “B.”  Protestant’s  analyses  are 
given  as  follows: 


Size 

As  received  basis 

Percent  on  dry  basis 

M 

A 

VM 

FC 

S 

BTU 

A 

VM 

FC 

S 

I 

BTU 

AST 

IH-H  inch _ 

3.30 

4.25 

19.96 

72.49 

0. 71 

14. 572 

4.40 

20.63 

74.97 

0.73 

15,069 

2,816 

The  average  analyses  of  mines  in  Class  “B”  as  shown  in  Exhibit  No.  407  are  as 
follows: 

Size 

As  received  basis 

Percent  on  dry  basis 

M 

A 

VM 

FC 

S 

BTU 

A 

VM 

FC 

S 

BTU 

AST 

4. 01 

5.11 

19.63 

71.25 

.75 

14,280 

5.32 

20.44 

74.  24 

.78 

14,877 

2,691 

Subdistrict  No.  5  is  the  Winding  Gulf 
subdistrict.  In  this  subdistrict  the  Beck- 
ley,  Pocahontas  No.  3,  Pocahontas  No.  4, 
Pocahontas  No.  6,  Sewell  and  Fire  Creek 
seams  are  mined.  In  1936  this  subdis¬ 
trict  produced  10,931,775  tons  of  coal,  or 
21%  of  tile  entire  production  of  District 
No.  7  for  said  year. 

Subdistrict  No.  6  is  the  Kanawha  sub¬ 
district.  In  this  subdistrict  the  Powellton 
seam  is  mined.  In  1936,  this  subdistrict 
produced  924,070  tons. 

The  District  Board  for  District  No.  7, 
as  shown  by  Exhibit  No.  405,  compiled 
analyses  of  coals  produced  by  mines  in 
the  respective  subdistricts  within  Dis¬ 
trict  No.  7.  Said  exhibit  sets  forth  the 
seams  from  which  such  coals  were  ex¬ 
tracted  and  sets  forth  the  moisture  con-  ] 
tent,  volatile  matter,  fixed  carbon,  ash, 
sulphur,  B.  t.  u.,  A.  S.  T.,  size  stability, 
slack  index,  size  percentage  and  aver¬ 
age  particle  size  of  such  coals.  The 
coals  produced  within  each  of  the  sub¬ 
districts  vary  as  to  their  respective  an¬ 
alyses  and  are  different  one  from  the 
other  as  to  same.  Coals  produced  in 
District  No.  7  vary  in  their  structure 
also,  that  is,  from  firmness  to  softness. 

Sixteen  consuming  market  areas  were 
established  by  the  District  Board  for 
District  No.  7  into  which  the  producers 
of  District  No.  7  ship  their  coals.  They 
appear  in  the  record  on  pages  16  to 
20,  inclusive,  of  the  proposed  schedule 
of  minimum  prices. 

The  schedule  of  minimum  prices  pro¬ 
posed  by  the  District  Board  for  District 
No.  7  and  submitted  to  the  Commission, 
contains  nine  (9)  size  groups  numbered 
from  one  (1)  to  nine  (9),  inclusive,  and 
twelve  (12)  price  classifications  ranging 
from  “A”  to  “L,”  inclusive.  The  nine 
sizes  provided  are  lump,  egg,  stove,  nut, 
pea,  prepared  mine  run,  standard  mine 
run,  ll^''  screenings  and  screenings. 
For  a  long  period  of  time,  coals  pro¬ 
duced  in  District  No.  7  have  generally 
been  marketed  in  nine  (9)  well-defined 
size  groups.  Certain  markets  desire 
certain  sizes,  while  other  markets  desire 
other  sizes,  and,  as  a  result  of  the  re¬ 
quirements  of  the  markets,  the  nine 
sizes  proposed  have  been  developed  and 
offered  to  the  trade. 

The  District  Board  for  District  No.  7, 
in  preparing  its  schedule  of  proposed  min¬ 
imum  prices  as  submitted  to  the  Com¬ 
mission,  used  a  base  coal  equivalent  start¬ 
ing  with  Classification  “A”,  and  then 
related  the  other  coals  of  all  the  Code 
Members  in  the  District  according  to  their 
values  based  on  analyses,  physical  char¬ 
acteristics  and  market  history. 

The  District  Board  for  District  No.  7, 
in  classifying  the  coals  produced  in  said 
District,  did  not  base  such  classification 
upon  an  analyses  basis  alone.  Other  fac¬ 
tors,  such  as  marketability,  consumer  ac¬ 
ceptance,  physical  characteristics,  plant 
performance,  values  as  to  uses  and  sea¬ 
sonal  demand,  were  also  taken  into  con¬ 
sideration. 


It  is  evident  from  the  above  that  Black 
Knight  #3  is  superior  analytically  to  the 
other  nut-slacks  listed.  In  addition,  in 
Exhibit  407  there  is  listed  Black  Knight 
#3  1-1.4"  -V4"  screenings,  whereas,  in 
the  case  of  other  mines,  the  range  in  sizes 
is  from  IV4”  screenings  to  %"  screen¬ 
ings.  Exhibit  No.  405,  page  165,  shows 
that  analytically  the  smaller  slack  sizes 


Black  Knight  #3  is,  therefore,  analyti¬ 
cally  comparable  to  the  other  Class  “A” 
nut-slacks,  and  to  lower  Black  Knight 
#3  prices  would  be  unfair  to  other  mines 
in  Class  “A.” 


from  Black  Knight  #3  Mine  are  superior 
to  the  larger  screening  sizes  appearing  in 
questionnaires  filed  by  protestant  in  ac¬ 
cordance  with  Order  No.  234  of  the  Com¬ 
mission  and  1937  Board  questionnaires 
dated  July  10,  1937. 

Average  analyses  for  Class  “A”  coals  in 
Size  Groups  8  and  9  as  shown  on  Exhibit 
No.  416  are  as  follows: 


Based  upon  the  above  and  foregoing 
facts  found  to  exist  and  upon  other  evi¬ 
dence  relative  thereto  in  the  record,  the 
Commission  finds  that  the  request  of 
the  Raleigh  Coal  and  Coke  Company  to 


M.  j 

A- 

V.  M. 

F.  C. 

B.T.U, 

S. 

A.S.T. 

A  vpiragft  of  Cla.<w  “  A  ” 

3.85 

3.30 

5.20 

4.25 

18. 16 
19.96 

72.79 

72.49 

14, 319 
14,  572 

.60 

.71 

2, 885 
2,  810 

A  vnragn  Black  Knight  #.3  . 
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the  effect  that  its  coals  falling  within  i  imum  Prices,  it  is  evident  that  the  mois-  ,  onstrates  that  the  higher  quality  screen- 


Size  Groups  8  and  9  classified  as  "B”  ture  is  about  similar;  the  volatile  mat-  ings  in  classification 


will  out-per- 


with  respective  prices  of  $1.77  and  $1.67  ter  of  the  coal  of  Raleigh  Coal  and  Coke  form  the  screenings  in  classification 


is  not  well  founded  and  same  should  be  Company,  Black  Knight  #3  averages  “C”  by  more  than  the  ten  cents  (lOe) 
denied.  3%  higher,  an  advantage  in  steam  gen-  per  ton  differential  provided  in  the 

Coals  from  Black  Knight  #3  Mine  of  eration;  the  average  ash  of  the  Raleigh  schedule.  That  the  narrow  spread  of 
the  Raleigh  Coal  and  Coke  Company  Coal  and  Cc^e  Company  coal  is  1.42  be-  five  cents  (50)  per  ton  between  the  vari- 
have,  at  times,  been  used  interchange-  low  the  average  of  the  coal  produced  by  ous  classes  of  screenings  does  not  pro- 
ably  with  nut-slack  coal  produced  by  the  Lillybrook  Coal  Company  (Lilly-  vide  enough  fiexibility  in  marketing  to 
the  Madeleine  Coal  Company,  the  Minter  brook  #3)  and  the  Lamar  Coal  Com-  assure  the  lower-rated  coals  any  degree 
Coal  Company,  the  Wacomah  Coal  Com-  pany  (Lamar) ;  the  sulphur  content  is  of  stability  for  the  future  and  unless 
pany  (now  the  Arbutus  Coal  Company)  approximately  average  and  the  B.  t.  u.  is  such  inequality  is  remedied  the  effect 
and  the  Lillybrook  Coal  Company.  For  208  higher  in  the  Raleigh  Coal  and  Coke  ^  greatly  limit  the  market  for 

Size  Groups  8  and  9.  a  “B”  Classifica-  roou  thon  in  tho  nnaic  nm.  the  Class  “C”  screenings  produced  by 


Coal  Company,  the  Wacomah  Coal  Com¬ 
pany  (now  the  Arbutus  Coal  Company) 


Size  Groups  8  and  9,  a  “B  ’  Classifica-  company  coals  than  in  the  coals  pro- 

tion  is  given  to  ^ch  coals.  -  duced  by  the  Lillybrook  Coal  Company 

Comparing  the  analyses  of  Black  .t 
Knight  #3  coal  with  the  analyses  of  the  'LiUybrook  #3)  and  the  I^mar  Coal 
coals  produced  by  the  Ullybrook  Coal  Company  (Lamar) ;  and  the  fusion  tem- 


Company  coals  than  in  the  coals  pro-  the  Class  “C”  screenings  produced  by 
du<»d  by  the  UUybrook  Coal  Company  „3„ 

(Lillybrook  #3)  and  ^e  Lamar  Coal  classification  proposed  for  screenings 


produced  by  the  Amigo  Coal  Company 
(Amigo  Mine) ;  Buckeye  Coal  and  Coke 


Company  (Lillybrook  #3)  and  the  perature  of  ash  is  approximately  the  (Amigo  Mine) ;  Buckeye  Coal  and  Coke 
Lamar  Colliery  Company  (Lamar)  given  same  in  all  the  coals.  The  following  Company  (#3  Mine);  Red  Jacket  Coal 
Classification  “B”  as  to  Size  Groups  8  table  of  analyses  (Exhibit  No.  405)  dem-  Corporation  (Wyoming  Mine) ;  Koppers 
and  9,  in  the  Schedule  of  Proposed  Min-  onstrates  the  truth  of  the  above  facts.  Coal  Company  (Helen  #9  Mine) ;  Lamar 
_  Collieries  Company  (Lamar  Mine) ;  lilly- 

M  VM  FC  A  8  BTU  AST  Coal  Company  (Killarney  Mine) ; 

_ C.  H.  Meade  Coal  Company  (#2  and  #4 

Mines) ;  E.  C.  Minter  Coal  Company 

RaWRh  coal  &  Coke  Co.  Black  Koight  #3  •nches  ^  ^  ^  ^  (Minter  Mine) ;  Turkey  Gap  Coal  Com- 


RaleiRh  Coal  &  Coke  Co.  Black  Knifrht  #3  IH  inches 

Hc?s . .  3. 30 

Lillybrook  Coal  Co.  Lillybrook  #3  inches  Scks -  3. 13 

l.Amar  Colliery  Co.  Lamar  H  inch  8cs:s .  3. 48 


M 

VM 

FC 

A 

8 

BTU 

3.30 

19.96 

72. 49 

4.25 

0.71 

14,572 

3. 13 

15.93 

76. 22  1 

6.72 

.85 

14,399 

3.48 

17.47 

73.  42 

6.63 

.64 

14,329 

2, 818  pany  ( Wenonah  Mine) ;  Weyanoke  Coal 


i^maruomeryL.o.i.am8r^mcnocKs . |  |  t,.,,  |  to.,,  j  o.oo  |  .o,|x,.o.a|  ..tm  ^  Company  (Arista  Mine);  and 

- - -  ■  Weyanoke  Coal  &  Coke  Company  (Hia- 

ITie  above  analyses  would  indicate  that  Seam — Winding  Gulf  Subdistrict)  filed  watha  Mine) . 
the  above  coals  are  not  wholly  compar-  a  protest  against  the  schedule  of  mini-  Protestant  alleges  that  the  screenings 
able.  However,  it  is  a  recognized  fact  mum  prices  proposed  by  the  District  from  all  the  mines  listed  above  should 


that  seams  of  coal  change  in  quality  Board  for  District  No.  7. 


have  been  placed  in  Classification 


underground  and  the  quality  of  coal  Protestant  challenges  the  schedule  since  experience  shows  that  from  the 


from  two  adjacent  mines  is  not  neces-  upon  two  grounds. 


sarily  the  same. 

The  coals  produced  by  the  Raleigh 


ground  relates 


standpoint  of  performance,  the  coals 
(screenings)  from  all  the  above  mines 


‘spread”  between  screenings  (Size  have  an  equal  value  for  general  appli- 


Coal  and  Coke  Company  at  its  Black  Groups  8  and  9)  classified  as  “A”  and  cation  as  screenings  from  the  mines 


Knight  #3  mine  and  at  its  Black  Knight 


Schedule.  Protestant’s  classified  “A.’ 


#6  mine  are  not  comparable,  the  coal  screenings  are  placed  in  Class  “C”  in  Exhibit  No.  416  shows  the  weighted 
from  the  Black  Knight  #3  mine  being  the  schedule  and  it  is  readily  seen  by  average  summary  analyses  of  screenings 
more  salable  than  the  coals  from  the  reference  to  the  schedule  that  the  from  District  No.  7  in  Classes  “A,”  “B,” 
Black  Knight  #6  mine.  One  of  the  fac-  spread  between  screenings  classified  “C,”  and  “D.”  For  comparative  purposes, 
tors  responsible  for  the  above  is  that  the  “A”  and  screenings  classified  “C”  is  ten  the  following  is  an  average  of  the  ofBcial 
screenings  in  Size  Groups  8  and  9  from  cents  (100).  Protestant  alleges  that  nut-slack  analyses  of  the  mines  alleged 
Black  Knight  #6  mine  contain  a  rela-  such  “spread”  of  ten  cents  (100)  be-  by  the  protestant  to  be  improperly  classi- 
tively  large  amount  of  moisture  as  com-  tween  such  screenings  is  inadequate  to  fied,  that  is,  those  mines  protestant 


Black  Knight  #6  mine  contain  a  rela¬ 
tively  large  amount  of  moisture  as  com¬ 


pared  to  those  from  Black  Knight  #3  properly  refiect  the  relative  market  claims  should  be  raised  from  Class  “B” 
mine.  value  of  each  class  and  that  such  is  to  Class  “A,”  as  compared  with  the  aver- 

By  reason  of  the  above  factor,  together  especially  true  in  the  tidewater  and  ages  of  all  Class  “A”  nut  slacks  and  all 
with  the  relative  analytical  qualities  of  other  distant  consuming  markets  where  Class  “B”  nut  slacks  as  shown  in  Exhibit 
Black  Knight  #3  and  Black  Knight  #6,  freight  and  transportation  charges  re-  No.  4l6  with  the  corrections  in  classifica- 
it  is  evident  that  there  should  be  a  lower  suit  in  a  high  delivered  cost.  Protest-  tion  as  shown  in  the  proposed  price 
price  on  screenings  from  the  Black  ant  further  alleges  that  experience  dem-  schedule  Exhibit  No.  402 : 

Knight  #6  mine  than  on  those  from  the  _ _ _ _ _ _ 

Black  Knight  #3  mine  of  the  Raleigh  ^  ^  ^  ^  3  ^  3 

Coal  and  Coke  Company.  _ 

Upon  the  above  and  foregoing  facts  Average  of  twelve  (12)  mines  which  protestant  claims 
found  to  exist  and  other  evidence  rela-  should  be  raised  from  class  “B”  to  Class  “A”  on  nut 

tivp  thprptn  in  thp  rpcnrd  thp  Cor'''niis-  slack - -  — -  3.93  6.61  16.78  73.68  14,242  .  64  2,808 

live  inereio  m  me  recoru,  me  v^ol...iuis  Average  of  fourteen  (14)  mmes  of  all  “A”  nut  slack  1H 

Sion  finds  that  the  request  of  prc^stant  inches  to  M#  inch_. .  3.8.5  5.20  is.  16  72.79  14,319  .60  2,885 


M. 

A. 

V.  M. 

F,  C. 

B.T.U. 

8. 

3.93 

6.61 

16.78 

73.68 

14,242 

.64 

3.85 

5.20 

18. 16 

72.79 

14, 319 

.60 

3.99 

6.03 

20.20 

70.78 

14, 291 

.76 

to  the  effect  that  if  the  slack  coal  from  3-9®  6  ®  20.20  70.78  14,291  .76  2,687 

the  Black  Knight  #3  mine  of  the  Ra- - - - - 

leigh  Coal  and  Coke  Company  is  not  According  to  the  above  analsfses,  the .  and  an  A.  S.  T.  of  121  degrees  higher 
reduced  to  Class  “B”  that  all  other  Class  mines  which  protestant  contends  should  than  the  other  Class  “B”  mines. 


Based  upon  the  above  and  foregoing 


“B”  slacks  should  be  raised  to  Class  be  raised  from  Class  “B”  to  Class  “A”  Based  upon  the  above  and  foregoing 
“A”  should  be  denied.  To  grant  such  have  a  moisture  content  of  approximately  facts  found  to  exist  and  other  evidence 
request  would  be  unfair  to  the  other  the  same  as  other  Class  “B”  mines;  an  relating  thereto  in  the  record,  the  Corn- 
Class  “B”  slacks  since  same  are  not  com-  ash  content  of  0.58  higher  than  other  mission  finds  that  protestant’s  request 
parable  in  quality  or  acceptability  to  Class  “B”  mines;  a  lower  volatile  con-  that  the  mines  above  named  be  raised 


present  existing  Class  “A”  slacks.  tent;  and  a  B.  t.  u.  content  of  49  below 

The  Raleigh  Wyoming  Mining  Com-  the  other  Class  “B”  mines,  a  sulphur  con- 
pany  (Glen  Rogers  Mine — ^Beckley '  tent  0.11  below  the  other  Cfiass  “B”  mines; 


Class  “B”  mines;  a  lower  volatile  con-  that  the  mines  above  named  be  raised 
tent;  and  a  B.  t.  u.  content  of  49  below  from  Class  “B”  to  Class  “A”  is  not  well 
the  other  CJlass  “B”  mines,  a  s\ilphur  con-  founded  and  that  such  request  should  be 


denied. 
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As  to  that  feature  of  the  protest  rela¬ 
tive  to  the  spread  between  Class  “A”  and 
Class  “C”  coals  in  Size  Groups  8  and  9, 
to  wit,  ten  cents  (100),  the  evidence 
justifies  such  spread.  A  widening  of  such 
differential  to  fifteen  cents  (150)  between 
“A”  coals  and  “C”  coals  in  Size  Groups 

8  and  9  would  disturb  the  existing  price 
relationship  between  such  coals  and 
would  place  too  high  a  premium  on  “A” 
and  “B”  coals  over  “C”  and  “D”  coals 
and  other  classifications. 

The  Commission  finds,  therefore,  that 
Protestant’s  request  for  a  differential  of 
fifteen  cents  (150)  between  Class  “A” 
and  Class  “C”  coals  in  Size  Groups  8  and 

9  is  not  justified  by  the  evidence  and 
that  same  should  be  denied. 

The  Low  Ash  Smokeless  Fuel  Company, 
(Green  Siding  Mines,  Pocahontas  ^6 
Seam,  Greenbrier  Subdistrict)  protested 


against  the  schedule  of  proposed  mini¬ 
mum  prices  submitted  to  the  Commis¬ 
sion  by  the  District  Board  for  District 
No.  7.  The  gravamen  of  protestant’s 
complaint  against  the  schedule  of  the 
proposed  minimum  prices  submitted  to 
the  Commission  by  the  District  Board 
for  District  No.  7  goes  to  the  price  classi¬ 
fication  of  its  coals  falling  within  Size 
Groups  8  and  9.  The  schedule  gives  to 
such  coals  a  price  classification  of  “A” 
and  a  price  of  $1.82  for  Size  Group  8  and 
a  price  of  $1.72  for  Size  Group  9.  Prot¬ 
estant  alleges  that  such  coals  should  be 
given  a  price  classification  of  “B”  with 
a  price  of  $1.72  for  Size  Group  8  and  a 
price  of  $1.62  for  Size  Group  9. 

'The  oflBcial  analysis  from  the  nut- 
slack  coals  from  the  Green  Siding  Mine 
(Ex.  416)  is  as  follows: 


M. 

A. 

V.  M. 

F.  C. 

S. 

B.T.U. 

A.  S.  T. 

Green  siding  IH  inch  Scgs . — . — . — 

3.02 

5.84 

22.58 

68.56 

.54 

14,353 

2,801 

'The  average  analysis  of  the  Class  “B”  nut  slacks  is  as  follows: 

M. 

A. 

V.  M. 

F.  C. 

S. 

B.T.U. 

A.  8.  T. 

Average  Class  “A”  (14  mines)  screenings. . . 

Average  Class  “B”  (74  mines)  screenings . 

3.85 

3.99 

5.20 

5.03 

18. 10 
20.20 

72.79 

70.78 

.60 

.75 

14,319 

14,291 

2,285 

2,687 

The  average  analysis  of  the  Class  “C”  mines  is  as  follows: 

M. 

A. 

V.  M. 

F.  C. 

8. 

B.T.U. 

A.  S.T. 

Average  All  Cla.ss  “C”  (19  mines)  Screenings . 

4.54 

5.20 

20.87 

69.39 

0. 81 

14, 161 

2,552 

Comparing  the  above  analyses,  it  is 
clear  that  coal  from  the  Green  Siding 
Mine  is  considerably  higher  in  B.  t.  u. 
and  AST  than  the  average  for  Class  “C” 
nut-slack.  To  place  nut-slack  from  the 
Green  Siding  Mine  in  Class  “C”  would 
be  unfair  to  mines  producing  coals  simi¬ 
lar  to  those  produced  at  the  Green  Sid¬ 
ing  Mine.  It  is  also  evident  that  analyti¬ 
cally  the  nut-slack  from  the  Green  Sid¬ 
ing  Mine  is  also  higher  in  B.  t.  u.  and 
AST  than  the  average  of  the  Class  “B” 
nut-slack.  However,  the  volatile  con¬ 
tent  of  22.58  of  the  Green  Siding  Mine 
limits  the  market  distribution  and  makes 
it  diflBcult  for  it  to  compete  in  the  by¬ 
product  outlets. 

In  the  sale  of  nut-slack  coal,  the  chem¬ 
ical  characteristics  are  a  much  more  im¬ 
portant  factor  than  the  physical  charac¬ 
teristics  of  coal. 

Based  upon  the  above  and  foregoing 
facts  found  to  exist  and  other  evidence 
relating  thereto  in  the  record,  the  Com¬ 
mission  is  of  the  opinion  and  so  finds 
that  the  protest  of  the  Low  Ash  Smoke¬ 
less  Fuel  Ctompany,  Green  Siding  Mine, 
Pocahontas  #6  Seam,  Greenbrier  Sub¬ 
district,  is  well  taken  in  part,  and  that  it 
is  proper  to  give  to  the  nut-slack  coals 


from  the  Green  Siding  Mine  in  Size 
Groups  8  and  9  a  “B”  Classification,  with 
a  price  of  $1.77  for  Size  Group  8  and  a 
price  of  $1.67  for  Size  Group  9.  Such 
reduction  of  50  affects  only  approxi¬ 
mately  35,564  tons,  and  does  not  mate¬ 
rially  affect  the  realization  of  District 
No.  7.  The  Commission  also  finds  that 
the  seam  designation  as  “Pocahontas  No. 
6  Seam”  for  this  mine  is  inaccurate,  and 
that  such  designation  should  be  revised 
to  read  “Fire  Creek  Seam,”  and  it  is  or¬ 
dered  that  the  schedule  be  revised  accord- 
I  ingly. 

The  Pocahontas  Fuel  Company,  In¬ 
corporated,  The  Pocahontas  Corporation  j 
and  The  Pulaski  Iron  Company  filed  a 
protest  against  the  schedule  of  proposed 
minimum  prices  submitted  to  the  Com¬ 
mission  by  the  District  Board  for  District 
No.  7. 

Protestants  assert  that  the  proposed 
minimum  prices  are  arbitrary,  unjust  and 
inequitable,  and  do  not  reflect  as  nearly 
as  possible  the  relative  market  value  of 
the  various  kinds,  qualities  and  sizes  of 
coal  to  which  they  are  applicable;  nor 
are  they  just  and  equitable  as  between 
producers  within  the  District;  nor  do 
they  have  due  regard  to  the  interests 


of  the  consuming  public.  The  allegation 
that  such  prices  are  arbitrary  is  a  mere 
conclusion  and  without  evidence  to  sus¬ 
tain  same. 

Protestant  objects  to  the  schedule  of 
proposed  minimum  prices  relative  to  Size 
Group  9.  The  proposed  price  schedule 
reads; 

screenings. — ^Includes  all  sizes  of 
screenings  with  a  maximum  top  size  of 
%"  or  less  from  which  no  elimination  of 
any  intermediate  size  has  been  made  ex¬ 
cept  in  a  process  of  cleaning  or  dedust¬ 
ing.” 

Protestant  requests  that  a  separate 
price  be  established  for  %"  screenings  at 
100  per  ton  below  the  proposed  price  for 
%"  screenings,  which  would  result  in  a 
separate  size  group  designation  as 
follows: 

“Sise  group  10 — %"  screenings. — ^In¬ 
cludes  all  sizes  of  screenings  with  a  max¬ 
imum  top  size  of  %"  or  less  from  which 
no  elimination  of  any  intermediate  size 
has  been  made  except  in  the  process  of 
cleaning  or  dedusting.” 

It  is  clear  under  the  evidence  that  there 
is  a  well-defined  seasonal  disadvantage 
in  handling  slack  in  the  winter 
months,  as  against  the  summer  months. 
Consumer  acceptance  is  a  factor  in  the 
marketing  of  fine  slack  coal.  Consumers 
frequently  will  not  be  interested,  even 
where  results  are  just  £is  good,  with  a 
consequent  saving  in  cost.  Size  plays  a 
very  important  part  in  the  marketing  of 
coal.  There  is  a  tremendous  psycholog¬ 
ical  factor  which  results  in  sales  resist¬ 
ance  and  makes  it  practically  impossible 
to  market  the  smaller  sizes  without  the 
inducement  of  a  lower  price,  since,  in  the 
customer’s  mind,  such  sizes  are  a  waste 
product.  Consumers  can  use  %"  or 
smaller  sizes,  but  not  with  as  satisfactory 
results  as  Even  when  the  customer 
can  use  the  finer  sizes  with  satisfactory 
results,  he  will  not  do  so  because  of  prej¬ 
udice  and  the  additional  supervision  re¬ 
quired  by  his  operating  personnel  and 
himself.  In  addition  to  the  above,  there 
is  a  nuisance  factor  to  be  included.  To 
obtain  good  fuel  beds  and  efficient  results 
with  small  sizes,  constant  and  careful 
supervision  is  necessary.  This  is  a  nui¬ 
sance  factor,  and  if  such  responsibility 
is  not  carefully  carried  out  by  an  intelli¬ 
gent  personnel,  savings  in  cost  per  ton 
will  very  easily  and  quickly  be  lost  where 
finer  sizes  are  used.  Extra  supervision  is 
expensive  and  is  a  decided  nuisance  fac¬ 
tor.  Every  normal  customer  prefers  %" 
screenings  to  %"  screenings  for  the  oper¬ 
ation  of  his  plant.  'This  is  due  to  the  fact 
that  %"  screenings  are  much  harder  to 
handle  than  screenings.  They  are 
harder  to  burn,  tend  to  result  in  operat¬ 
ing  loss,  loss  in  capacity,  increased  cinder 
remission,  and  poorer  smoke  condition. 
%"  screenings  enjoy  no  advantage  over 
screenings.  %”  screenings  will  not 
feed  as  well  as  %"  screenings  due  to 
moisture  and  fineness.  Steady  feeding  of 
%"  screenings  in  plants  using  puiver- 
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ized  fuel  is  at  most  difficult,  and  any  in¬ 
terruption  therein  creates  a  hazard,  as 
well  as  lowering  efficiency.  %"  screen¬ 
ings  are  very  subject  to  dampness,  and 
when  once  damp  will  stay  damp  longer, 
hold  more  moisture,  and  tend  to  pick  up 
moisture  faster  than  %"  screenings. 

Based  upon  the  above  and  foregoing 
facts  found  to  exist,  and  other  evidence 
relative  thereto  in  the  record,  the  Com¬ 
mission  finds  that  the  request  of  Prot¬ 
estant  for  an  additional  ^ze  group  for 
%"  screenings,  to  be  known  as  Size 
Group  10,  with  a  spread  between  similar 
classes  of  coals  with  Size  Group  10  of 
100  per  ton  below  the  same  classifica- 


#4) ;  E.  C.  Minter  Coal  Company  (Min- 
ter) ;  Sterling  Smokeless  Coal  Company 
(Sterling) ;  Kingston  Pocahontas  Coal 
Company  (Springton);  Lamar  Colliery 
Company  (Lamar) ;  and  Turkey  Gap 
Coal  and  Coke  Company  ( Wenonah) . 

All  the  above  mines  in  the  Schedule ! 
of  Minimum  Prices  proposed  by  the  Dis¬ 
trict  Board  for  District  No.  7,  in  Size 
Groups  8  and  9,  were  given  a  price  clas¬ 
sification  of  “B,”  Size  Group  8  t€iking  a 
price  of  177  cents  and  Size  Group  9 
taking  a  price  of  167  cents.  Protestants 
request  that  said  mines  be  given  a  price 
classification  of  “A”  in  Size  Groups  8 
and  9,  Size  Group  8  to  take  a  price  of 


182  cents  and  Size  Group  9  a  price  of 
172  cents. 

The  table  hereinbelow  sets  forth  the 
analyses  of  coals  in  Size  Groups  8  and  9 
produced  at  the  mines  Protestants  de¬ 
sire  raised  to  “A”  Classification;  the 
average  analjrses  of  such  coals;  average 
analyses  of  mines  in  Class  “A”  (screen¬ 
ings)  ;  average  analyses  of  mines  in  Class 
“B”  (screenings) ;  average  analyses  of 
Protestants’  mines  in  Class  “C”  (screen¬ 
ings)  ;  average  analyses  of  Protestants’ 
mines  in  Class  “D”  (screenings) ;  and 
average  analjrses  of  Protestants’  mines 
in  Class  “E”  (screenings).  All  analyses 
were  taken  from  Exhibit  416. 


I 


Comparison  of  Mines  That  Pocahontas  Fuel  Co.,  Pocahontas  Corporation  and 
Pulaski  Iron  Co.  Desire  To  Have  Raised  From  "B”  to  “A”  With  the  Average 
Analysis  of  All  Mines  in  Class  A,  Class  B,  and  the  Mines  of  Petitioners 


Size 

M. 

A. 

V.M. 

F.C. 

8. 

B.  T. 
U. 

A.S. 

T. 

Segs - 

3.85 

5.20 

18. 16 

72.79 

.60 

14, 319 

2,885 

Segs . 

3.99 

6.03 

20.20 

70. 78 

.75 

14, 291 

2,687 

H" . 

3.76 

5. 77 

16. 92 

73.65 

.65 

14,230 

2,806 

IM" . 

3. 74 

6. 21 

16.80 

74. 16 

.77 

14, 451 

2,768 

H" . 

2.64 

6.22 

17.37 

73.  77 

.64 

14,  278 

2,8,56 

1" _ 

5  83 

5.24 

16.00 

72.93 

.83 

14,053 

2, 704 

m" . 

4.28 

5.79 

15. 13 

74.80 

.75 

14, 125 

2,871 

3. 01 

6. 13 

16.  52 

74.34 

.65 

14,350 

2  908 

H" . 

10.90 

6.47 

14.94 

67.69 

.69 

12,982 

2.K14 

Mach.  Cut.. 

6.73 

6.07 

18.34 

69.86 

.71 

13,885 

2, 731 

3. 13 

5.72 

15.93 

75.22 

.85 

14,399 

2,818 

W" . 

4.64 

6.82 

15.23 

74.31 

.62 

14,056 

2,850 

Me" . 

3.25 

5.98 

15.77 

75.00 

.71 

14,284 

2.906 

W . 

6.96 

6. 01 

16.91 

72. 12 

.74 

14,026 

2,865 

1" . 

w . 

4.2f. 

5.24 

16. 5C 

73. 9S 

.85 

14,  241 

2, 812 

6.65 

5.06 

16.lt 

73.21 

.63 

14, 103 

2,688 

3. 48 

6.63 

17.  47 

73.  42 

.54 

14, 329 

2,770 

w . 

5.20 

6.63 

16.  2J 

72.81 

.59 

14,091 

2.698 

Segs . 

4.71 

5.61 

16.31 

73.21 

.70 

14, 118 

2,805 

6.87 

4.  81 

18.26 

71.06 

.64 

14, 10« 

2,  533 

Segs. . 

4.24 

6.55 

19.  42 

70.71 

.53 

14,232 

14,05( 

2.344 

Segs . 

4.3' 

6.4€ 

21.91 

67. 11 

1 

.61 

2,303 

Company 


Mine 


Average  Analysis  of  Mines  in 
Class  “A”  (14  Mines). 

Average  Analysis  of  Mines  in 
Class  “B”  (74  Mines). 

Amigo  Coal  Co . 

Brule  Smokeless  Coal  Co . . 

Buckeye  Coal  &  Coke  Co . 

Douglas  Coal  Comity _ 

Koppers  Coal  Co.,  The . . 

Koppers  Coal  Co.,  The . . 

Le»3cony  Smokeless  Coal  Co.. 

Lilly  &  Hornbrook  Coal  Co _ 

Lillybrook  Coal  Co _ 

H.  Mead  Coal  Co _ 

C.H.  Mead  Coal  Co _ 

C.  Minter  Coal  Co _ 

Sterling  Smokeless  Coal  Co.. 
Kingston  Pocahontas  Coal  Go... 

Lamar  Colliery  Co . . 

Turkey  Gap  Coal  6i  Coke  Co... 
Average  Analysis  (16  mines).... 
Average  Analysis  of  Protestants' 
Minos  in  Class  “C”  (3  Mines). 
Average  Analysis  of  Protestants’ 
Mines  in  Class  “D”  (7  Mines). 
Average  Analysis  of  Protestants’ 
Mines  in  Class  “E”  (2  Mines). 


Amigo... 
Brule.... 

#3 

Douglas . 

Helen  19 . 

Stotesbury  #8. . 

Besoco . 

Crab  Ordiard... 
#3 

Mead  #2 _ _ 

Mead  #4 _ 

Minter . 

Sterling _ 

Springston _ 

Lamar . . 

Wenonah _ 


Notb. — All  analyses  were  copied  from  Exhibit  416. 


tion  in  Size  Group  9,  is  well  founded, 
and  should  be  granted  as  requested. 

According  to  Exhibit  No.  422,  the  ef¬ 
fect  upon  realization  of  the  creation  of 
Size  Group  10,  at  100  per  ton  below 
Size  Group  9,  will  be  $0.0037  per  ton 
on  all  production. 

Protestant  protests  Item  6  under  the 
Price  Instructions  and  Exceptions,  con¬ 
tained  in  the  schedule  of  proposed  mini¬ 
mum  prices  submitted  to  the  Commis¬ 
sion  by  the  District  Board  for  District 
No.  7.  niis  price  exception  reads  as 
follows: 

“When  coal  is  subjected  to  any  chem¬ 
ical,  oil  or  waxing  process,  an  additional ' 
charge  of  not  less  than  100  per  net  ton 
shall  be  made,  except  in  Size  Groups  8 
and  9,  which  will  not  be  subject  to  this 
provision.’’ 

The  gravamen  of  Protestant’s  com¬ 
plaint  against  the  schedule  in  this  re¬ 
gard  is  that  treatment  of  coal  by  chemi¬ 
cal,  oil  or  waxing  process  is  a  pajt  of  the 
regular  preparation  of  coals,  and  no 
special  charge  should  be  made  for  same, 
and  for  the  further  reason  that  such 
cost  is  taken  into  consideration,  to¬ 
gether  with  other  costs,  in  determining 
what  price  must  be  charged  for  such 
coal  generally. 

The  Commission  finds  that  by  oiling, 
waxing,  or  chemically  treating  coals, 
except  in  Size  Groups  8  and  9,  the  value 
thereof  is  increased.  It  has  been  cus¬ 
tomary  in  District  No.  7  to  make  an 
additional  charge  for  such  treatment  of 
coals.  The  Commission  finds  that  the 
request  of  the  Protestant  that  such 
charge  should  be  deleted  from  the 
schedule  should  be  denied. 

Protestant  objects  to  the  price  classi¬ 
fications  in  Size  Groups  8  and  9  given 
to  the  following  mines  in  the  Schedule 
of  Minimum  Prices  proposed  by  the  Dis¬ 
trict  Board  for  District  No.  7 :  Amigo 
Coal  Co.  (Amigo  Mine) ;  Brule  Smoke¬ 
less  Coal  Company  (Brule  Mine) ;  Buck-  I 
eye  Coal  and  Coke  Company  (No.  3) ; 
Douglas  Coal  Company  (Douglas  Mine) ; 
Koppers  Coal  Company  (Helen  No.  9) ; 
Koppers  Coal  Company  (Stotesbury 
#8) ;  Leccony  Smokeless  Coal  Company 
(Besoco  Mine) ;  Lilly  and  Hornbrook 
Coal  Company  (Crab  Orchard  Mine) ; 
Lillybrook  Coal  Company  (lilhdirook 
#3) ;  C.  H.  Mead  Coal  Company  (Mead 
#2) ;  C.  H.  Mead  Coal  Company  (Mead 


It  is  evident  from  the  above  analyses 
that  the  mines  which  Protestants  have 
requested  be  raised  in  Size  Groups  8 
and  9  from  Class  “B”  to  Class  “A”  fall 
more  reasonably  within  Class  “B”  than 
Class  “A.”  It  is  also  evident  that  if  such 
mines  were  raised  to  Class  “A,’’  such 
mines  would  be  penalized  to  the  extent 
of  competing  at  the  same  price  with 
screenings  which  would  have  .86  lower 
moisture,  .49  lower  ash,  .10  lower  sul¬ 
phur,  201  higher  B.  t.  u.  and  80  degrees 
higher  A.  S.  T. 

It  is  also  clear  that  the  mines  named 
by  Protestants  for  change  in  classifica¬ 
tion  are  .72%  higher  in  moisture,  .49% 
higher  in  ash,  173  lower  in  B.  t.  u.  and 
118  degrees  higher  in  A.  S.  T.  than  all 
the  other  mines  in  Class  “B.’’  The  aver¬ 
age  analysis  of  Protestants’  mines  in 
Class  “C,”  “D,”  and  “L’’  does  not  justify 
the  granting  of  Protestants’  request. 

Based  upon  the  above  and  foregoing 
facts  and  other  evidence  relative  thereto 


in  the  record,  the  Commission  is  of  the 
opinion,  and  so  finds,  that  the  request 
of  Protestants  that  the  price  classifica¬ 
tion  of  the  mines  above  named  in  Size 
Groups  8  and  9  be  changed  from  Class 
“B”  to  Class  “A’’  is  not  justified  and 
Protestants’  request  to  this  extent  should 
be  denied. 

Protestants  protest  the  differential  of 
250  between  the  price  for  Size  Group  5 
(pea  coal)  shown  as  $2.10  (less  $0.08) 
per  ton  for  each  of  the  “A,’’  “B,”  and 
“C’’  classifications  and  $1.85  (less  $0.08) 
j  per  ton  for  the  “D”  classification.  Prot¬ 
estants  request  that  such  differential  be 
reduced  to  100  per  ton  between  Size 
Group  5  Class  “D’’  coal  and  Size  Group  5 
CJlass  “A,’’  “B,’’  and  “C”  coals. 

The  following  are  average  analyses  of 
Pea  coals  in  the  various  classes  as  taken 
from  Exhibit  405,  which  show  the  rela¬ 
tive  analytical  qualities  of  these  four 
differently  classed  Pea  coals: 


M. 

V.  M. 

F.C. 

A. 

S. 

B.T.U. 

A.S.T. 

2.94 

20.99 

70.96 

6.43 

.69 

14,473 

2603 

8.86 

18. 14 

72.41 

6.84 

.69 

14, 257 

2463 

3.99 

17.07 

74.07 

6.43 

.64 

14,266 

2685 

Average  C)*sR  D  Pea  (3  Mines) _ .......  -  _ 

3.70 

17.06 

68. 71 

10.53 

.62 

13,410 

2675 
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These  aiml3rses,  together  with  the  facts 
of  consumer  acceptance  and  the  compar¬ 
ative  worths  of  nut  and  stove  coals,  estab¬ 
lish  the  fact  that  a  100  spread  between 
“A”  and  “D”  coals  in  the  Pea  size  would 
not  be  sufiBcient  to  give  to  the  “D”  Class 
Pea  coals  a  fair  opportunity  to  compete 
in  normal  markets  and  that  such  spread 
should  not  be  less  than  25  cents. 

The  Commission,  therefore,  finds  that 
the  request  of  Protestants  that  the  dif¬ 
ferential  of  250  between  the  price  for  the 
“A,”  “B,”  and  “C”  Classifications  for  Pea 
coals  on  the  one  hand  and  the  price  for 
the  “D”  Classification  on  the  other  hand 
should  be  reduced  to  100,  is  not  well 
founded  and  the  request  should  be  denied. 


On  Page  15  of  the  Schedule  of  Mini- 1 
mum  Prices,  the  price  for  Size  Group  4 
(Nut  Coal)  is  shown  as  $2.30  (less  $.08) 
per  ton  for  each  of  the  “A,”  “B”  and 
“C”  classifications  and  $2.05  (less  $.08) 
per  ton  for  the  “D”  classification.  Pro¬ 
testants  protest  the  differential  of  250 
between  the  price  on  the  “A,”  “B,”  and 
“C"  Classifications  on  the  one  hand  and 
the  price  on  the  “D”  Classification  on 
the  other  hand.  Protestants  request 
that  such  differential  be  reduced  to  100 
per  ton. 

The  following  table  shows  the  relative 
analytical  qualities  of  the  four  Nut  Class 
,  coals: 


Average  Class  A  Nut  Coal  (30  Mines) 
Average  Class  B  Nut  Coal  (32  Mines) 
Average  Class  C  Nut  Coal  (l5  Mines) 
Average  Class  D  Nut  Coal  (3  Mines) . 


M. 


2. 81 
4. 12 
3.38 
2.91 


V.  M. 


21.72 

17.36 

17.81 

17.59 


F.  C. 


7L05 

72.46 

74.28 

69.31 


6.01 
6. 61 
6. 45 
10. 19 


.66 

.59 

.74 

.57 


B.T.U. 


14, 573 
14, 118 
14, 518 
13, 593 


A.  S.T. 


2.523 

24S4 

2668 

2635 


The  above  evidence  and  other  evi¬ 
dence  showing  the  structure  and  ap¬ 
pearance  of  nut  coals  shows,  and  the 
Commission  so  finds,  that  a  spread  of 
less  than  250  per  ton  between  “A”  and 
“D”  coals  would  not  permit  the  “D” 
class  Nut  coals  to  maintain  their  proper 
relationships  on  the  competitive  mar¬ 
ket,  and  for  such  reason,  amongst 
others,  apparent  in  the  record,  the  Com¬ 
mission  is  of  the  opinion  that  the  re¬ 
quest  of  Protestants  that  a  differential 
of  100  between  Class  “D”  Nut  coal  (Size 
Group  4)  and  Class  “A,”  “B,”  and  “C” 
Nut  coal  (Size  Group  4)  be  established, 
should  be  denied. 

On  Page  15  of  the  Schedule  of  Mini¬ 
mum  Pilces,  the  price  for  Size  Group 
3  (stove  coal)  is  shown  as  $2.55  (less 
$0.08)  per  ton  for  price  classifications 
“A”  and  “B,”  $2.45  (less  $0.08)  per  ton 
for  price  classification  “C,”  and  $2.35 
(less  $0.08)  per  ton  for  price  classifica¬ 
tion  “D.” 

Protestants  protest  against  the  differ¬ 
ential  established  between  the  “A”  and 


“B”  price  classification  on  the  one  hand 
and  the  “D”  classification  on  the  other 
hand.  Protestants  contend  that  the 
price  for  Size  Group  3  should  be  the 
same  on  “C”  coal  as  on  the  “A’*  and 
“B”  classifications.  The  prices,  accord¬ 
ing  to  the  price  schedule,  vary  for  differ¬ 
ent  months  and  such  price  variations 
result  in  price  differentials  for  differ¬ 
ent  months  from  100  to  400  between 
“A”  and  “B”  classifications  on  the  one 
hand  and  “C”  classification  on  the  other 
hand.  Protestants  contend  that  if  any  I 
differential  is  established  as  between 
“A”  and  “B’  classifications  and  “C” 
classification,  it  should  only  be  for  the 
months  of  May,  June  and  July  and 
should  not  exceed  150  per  ton,  and  that 
the  price  for  “D”  classification  in  Size 
Group  3  should  in  no  instance  be  more 
than  100  per  ton  below  the  price  for  the 
“A”  and  “B”  classifications  for  this  size 
group. 

The  following  table  shows  the  average 
analyses  of  Class  “A,”  “B,”  “C,”  and  “D” 
Stove  coals  as  taken  from  Exhibit  405: 


Based  upon  the  above  and  foregoing 
facts  and  other  evidence  relative  thereto 
in  the  record,  the  Commission  finds  that 
a  spread  in  price  of  less  than  200  be¬ 
tween  Class  “A”  and  Class  “D”  stove 
coals  would  be  an  imwarranted  handicap 
in  the  sale  of  Class  “D”  coals  in  their 
normal  markets  and  that  the  request  of 
Protestants  in  this  regard  should  be 
denied. 

On  Page  15  of  the  Schedule  of  Mini¬ 
mum  Prices,  the  prices  for  Size  Groups 
1  and  2  (lump  and  egg  coal)  show  a  vary¬ 
ing  differential  between  the  “C”  and  “B" 
price  classification  groups  in  each  of 
these  size  groups  ranging  from  200  to 
550,  according  to  the  price  fixed  for  the 
different  calendar  months.  Protestants 
contend  that  the  price  variation  between 
the  “B”  classification  for  each  of  these 
two  size  groups  and  the  “C”  classification 
for  the  corresponding  size  group  should 
not  be  more  than  100  for  any  month  in 
the  year. 

The  Commission  finds  that  the  estab¬ 
lishment  of  seasonal  advances  for  size 
groups  1,  2  and  3  is  necessary  in  District 
No.  7.  Such  practice  has  been  in  vogue 
for  many  years  and  has  been  an  impor¬ 
tant  factor  toward  the  equalization  of 
mine  running  time  throughout  the  nor¬ 
mally  dull  siunmer  season,  where  ordi¬ 
narily  the  demand  for  prepared  coals 
which  move  for  domestic  consumption 
drops  off  precipitously  with  the  end  of 
the  heating  season  and  where  the  de¬ 
mand  for  the  industrial  sizes,  such  as 
slacks,  continues  with  a  much  less  drop 
off.  A  price  inducement  is  about  the  only 
incentive  which  a  heating  consumer  has 
for  buying  coal  during  the  non-heating 
season.  Seasonal  advances  are  justified 
on  Class  “C”  coals  and  Class  “E”  coals. 
The  evidence  does  not  substantiate  the 
proposal  of  the  District  Board  to  vary  the 
rate  of  seasonal  price  variation  as  be¬ 
tween  the  Class  “A,”  “B,"  and  “D”  coals 
which  would  advance  uniformly  IO0  per 
month  as  compared  with  the  Class  “C” 
and  “E”  coals,  which  would  have  no  ad¬ 
vances  during  May,  June  and  July,  but 
which  would  take  a  fiat  increase  on 
August  1st. 

Based  upon  the  above  and  foregoing 
facts  found  to  exist,  and  other  evidence 
in  the  record,  the  Commission  finds  that 
the  following  should  be  made  a  part  of 
the  schedule  of  ^'Prices  for  shipment  into 
all  market  areas": 

“For  all  mines  within  District  7,  size 
group  1  (lump) ,  size  group  2  (egg) .  and 
size  group  3  (stove),  prices  shall  be  ad¬ 
vanced  not  less  than  100  for  shipments 
in  May.  not  less  than  200  for  shipments 
in  June,  not  less  than  300  for  shipments 
in  July,  not  less  than  400  for  shipments 
in  August,  and  not  less  than  500  for 
shipments  in  September  through  March, 
inclusive.” 

Protestants  allege  that  the  prices  es¬ 
tablished  for  Size  Groups  1,  2,  3.  4,  5,  6, 


M. 

V.M. 

F.C. 

A. 

S. 

B.T.  U. 

A.  S.T. 

Average  Class  “A”  Stove  coals  (40  mines) . 

2.51 

22.62 

71.69 

4. 12 

.60 

14.764 

2539 

Average  Class  “B”  Stove  coals  (34  mines).. . . 

3.70 

17.39 

72.61 

6.72 

.59 

14. 146 

2479 

Average  Class  “C”  Stove  coals  (18  mines) . 

2.85 

18.64 

78.59 

6.14 

.77 

14.569 

2658 

Average  Class  “D”  Stove  coals  (5  mines) . 

1.38 

17.42 

71.00 

10. 17 

.G2 

13.826 

2453 

These  analsrses  show,  or  at  least  indi¬ 
cate,  a  wide  variation  in  the. quality  of 
Class  “D”  Stove  coals  as  compared  with 
Class  “A,”  “B.”  and  “C”  Stove  coals. 
Degradation  on  stove  coal  is  a  substan¬ 
tial  factor  to  be  considered  in  the  pric- 
i^  of  stove  coals.  Stove  coals  move 
chiefly  to  the  domestic  markets  for  use 
in  hand  flred  fiunaces  and  large  heating 
stoves  where  structure  and  appearance 
^  of  great  importance.  Ash  content  is 
a  factor  but  not  a  governing  factor  un- 
No.  12 - 6 


less  the  range  is  quite  wide.  F*usion 
temperature  of  ash,  if  above  medium,  is 
not  a  factor  but  when  this  fusion  tem¬ 
perature  goes  below  the  general  average 
of  ash  fusion  temperature  of  this  Dis¬ 
trict,  it  becomes  an  important  factor. 
Volatile  content  is  always  of  importance 
on  hand  flred  equipment,  whether  do¬ 
mestic  or  industrial,  since  generally  the 
volatile  content  is  a  criterion  of  the  rela¬ 
tive  smokelessness  of  the  coal. 
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schedule,  Groups  “A,”  “B,”  “C,”  and  “D” 
screenings  had  a  price  differential  of  15 
cents  more  than  is  provided  for  in  the 
present  proposal  of  District  Board  No.  7. 
That  is  to  say,  instead  of  a  differential 
of  35  cents  below  Group  “A,”  as  is  now 
provided  for,  the  Caretta  mine  screen¬ 
ings  were  given  a  differential  of  50  cents 
below  Group  “A,”  and  the  same  thing 
applied  to  the  other  groups  in  a  propor¬ 
tionate  manner.  During  the  brief  opera¬ 
tion  under  the  N.  R.  A.  schedule,  operat¬ 
ing  time  was  practically  negligible,  due 
to  Protestant’s  inability  to  move  Caretta 
mine  screenings. 

There  is  a  similarity  in  the  B.  t.  u.  be¬ 
tween  the  Pond  Creek  Mines  and  the  Ca-  ] 
retta  Mine,  the  difference  being  in  favor 
of  the  latter.  To  a  degree,  the  higher 
ash  content  of  the  Caretta  Mine  appears 
to  be  offset  by  the  higher  moisture  con¬ 
tent  of  the  Pond  Creek  Mines.  No  evi¬ 
dence  can  be  found  to  substantiate  so 
wide  a  discrepancy  in  the  moisture  of  the 
Pond  Creek  #3  and  #4  mines,  as  com¬ 
pared  with  the  Caretta  Mine,  except  that 
the  nut  size  of  the  Pond  Creek  Mines  is 
washed  and  reassembled  with  the  slack, 
while  the  Caretta  Mine  screenings  are 
sold  raw.  The  evidence  indicates  that  at 
least  a  part  of  the  moisture  from  washed 
Pond  Creek  coal  will  drain  off  or  evap¬ 
orate  in  transit  and  give  the  consumer  a 
higher  as-received  B.  t.  u.  on  the  Pond 
Creek  nut-slack,  as  compared  with  the 
Caretta  Mine  slack. 

It  is  generally  conceded  that  washed 
coal  drains  to  some  extent  in  transit  to 
destination.  The  evidence  in  General 
Docket  No.  15  indicates  that  the  railroads 
in  the  central  part  of  the  United  States 
have  recognized  this  characteristic  of 
“Wash  Water”  by  making  a  flat  freight 
rate  adjustment  on  all  washed  coal  mov¬ 
ing  by  rail  to  markets  from  Districts  Nos. 
10  and  11.  There  is  a  definite  sales  re¬ 
sistance  to  these  lower  grade  low  volatile 
screenings.  Screenings  from  the  Caretta 
Mine  are,  and  have  been,  very  difiBcult 
to  dispose  of.  Price  history  shows  that 
the  spread  between  the  price  of  Caretta 
Mine  screenings,  as  compared  with  Grade 
“A”  screenings  from  District  No.  7,  has 
been  wider  than  the  35  cents  allowed  by 
the  proposed  schedule.  A  widening  of  the 
price  differential  to  the  full  extent  of 
Protestant’s  request  is  not  justified,  but 
a  change  of  10  cents  per  ton  is  justified, 
which,  according  to  Exhibit  No.  422, 
would  cause  a  reduction  of  $0.0002  in  the 
net  realization  of  District  No.  7.  Such 
reduction  is  negligible. 

Based  upon  the  above  and  foregoing 
facts  found  to  exist,  and  other  evidence 
in  the  record,  the  Commission  is  of  the 
opinion,  and  so  finds,  that  the  protest  of 
Carter  Coal  Company  is  well  taken  in 
part,  and  that  the  Schedule  of  Minimum 
Prices  proposed  by  the  District  Board  for 
District  No.  7  should  be  changed  as  to 
Size  Group  8  from  price  classification 

H”  to  price  classification  “J,”  and  Size 
Group  9  should  be  given  the  price  classi¬ 


fication  of  “J.”  The  Commission  further 
finds  that  Size  Group  8  of  the  Yukon 
Pocahontas  Coal  Company,  Yukon  Mine, 
War  Creek  Seam,  should  be  similarly  re¬ 
duced  from  price  classification  “H”  to 
price  classification  “J.” 

Carter  Coal  Company,  operating  Olga 
#1  and  #2  mines,  Pocahontas  #4  Seam, 
Tug  River  Subdistrict,  further  protested 
the  Schedule  of  Minimum  Prices  proposed 
by  the  District  Board  for  District  No.  7. 
Said  schedule  provides  a  price  classifi¬ 
cation  for  Size  Group  5  of  “B.”  The  Prot¬ 
estant  requests  a  separate  size  group  for 
y4”xV8"  stoker  coal,  with  a  price  of 
$1.77,  or  25  cents  below  Size  Group  5. 

Protestant  requests  a  lower  price  on 
!4"  by  Va"  stoker  coal  because  it  claims 
that  this  size  is  a  new  size,  and  that  it 
needs  a  lower  price  in  order  to  introduce 
it  on  the  market  and  to  ascertain  whether 
or  not  this  coal  will  be  as  acceptable  to 
the  markets  as  the  other  pea  sizes. 

One-fourth  inch  by  one-eighth  inch 
size  coal,  having  a  narrower  size  between 
top  and  bottom  size,  is  more  desirable 
than  coal  with  a  wider  range  of  top  and 
bottom  sizes.  If  a  special  introductory 
price  were  offered  on  a  coal  that  is 
recognized  as  superior,  an  undesirable 
precedent  would  be  established.  While 
such  an  introductory  price  would  hasten 
the  introduction  of  this  coal  to  the  mar¬ 
ket,  no  evidence  was  adduced  to  deny 
that  this  coal  cannot  be  introduced  to 
the  market  at  the  going  pea  coal  price, 
without  disturbing  the  relationship  of 
markets  already  enjoyed  by  other  coal 
producers,  and  at  the  same  time  offer 
an  outlet  to  the  new  size  made  by  the 
petitioner.  A  separate  price  is  not  justi¬ 
fied  on  this  smaller  size  stoker  coal. 

Based  upon  the  above  and  foregoing 
facts  found  to  exist,  and  other  evidence 
in  the  record,  the  Commission  is  of  the 
opinion,  and  so  finds,  that  the  protest 
of  Carter  Coal  Company  in  this  regard 
should  be  denied. 

Carter  Coal  Company,  all  mines,  all 
seams,  also  protested  the  schedule  of 
minimum  prices  proposed  by  the  District 
Board  for  District  No.  7.  Said  schedule 
reads  (Page  4,  Size  Group  9) : 

screenings. — Includes  all  sizes  of 
screenings  with  a  maximum  top  size  of 
or  less  from  which  no  elimination 
of  any  intermediate  size  has  been  made, 
except  in  a  process  of  cleaning  or  de¬ 
dusting.” 

The  Protestant  requests  a  separate 
size  group  for  %"  x  0"  screenings,  same 
to  have  a  price  of  100  per  ton  below 
Size  Group  9. 

The  Protestant,  by  taking  out  the  pea 
and  stoker  size  from  %"  x  0"  screen¬ 
ings,  has  a  resultant  of  %"  x  0",  and 
the  total  realization  of  the  Protestant 
is  increased,  accounted  for  by  its  ability 
to  sell  the  pea  and  stoker  sizes  at  higher 
prices  than  it  is  possible  to  obtain  for 
screenings  even  of  a  x  0"  size. 


The  production  of  screenings  of  a 
X  0"  top  size  is  not  an  attempt  by  Prot¬ 
estant  to  reduce  realization,  but  rather 
is  an  attempt  to  increase  it,  and  it  would 
tend  to  increase  realization,  even  if  the 
%"  X  0"  screenings  are  sold  at  a  lower 
price  than  the  x  0"  screenings. 
Such  has  been  true  in  the  past  in  the 
markets  as  they  have  existed. 

The  request  made  by  this  Protestant 
for  the  establishment  of  a  %"x0"  size 
is  identical  with  that  made  in  the  peti¬ 
tion  of  the  Pocahontas  Fuel  Company 
and  its  subsidiaries,  heretofore  disposed 
of,  which  sufficiently  disposes  of  the  in¬ 
stant  request. 

Carter  Coal  Company,  all  mines,  all 
seams,  also  protested  the  size  designa¬ 
tion  for  screenings.  Said  size  des¬ 
ignation  reads  (Page  4,  Size  Group  9) ; 

screenings. — Includes  all  sizes  of 
screenings  with  a  maximum  top  size 
of  %"  or  less  from  which  no  elimination 
of  any  intermediate  size  has  been  made, 
except  in  a  process  of  cleaning  or  de¬ 
dusting.” 

The  Protestant  requests  that  a  special 
size  group  be  established  for  100  mesh  x  0 
slack  and  that  a  price  be  given  this  size 
at  $1.00  lower  than  the  price  on  regular 
Size  Group  9  coals. 

Disposition  of  dust  is  not  a  new  prob¬ 
lem  to  the  coal  industry.  It  has  been  a 
constant  problem  ever  since  the  more 
refined  preparation  and  sizing  of  coal 
has  come  into  prominence.  While  dust 
is  difficult  to  handle  by  itself,  its  analyti¬ 
cal  value  is  quite  similar  to  the  regular 
screenings.  Protestant  can  reassemble 
this  dust  with  its  regular  screenings  and 
sell  the  surplus  amount  through  this 
channel  until  such  time  as  it  may,  or 
may  not,  develop  other  outlets.  Utiliza¬ 
tion  of  dust  coal  for  combustion  is  not 
a  new  problem  and  does  not  necessitate 
special  prices  for  experimentation.  The 
use  of  dust  for  other  than  combustion 
purposes  is  largely  a  matter  of  labora¬ 
tory  experiments.  Small  quantities  of 
the  dust  would  be  used  until  and  unless 
some  process  might  be  developed  for  its 
more  extensive  use. 

Based  upon  the  above  and  foregoing 
facts  found  to  exist,  and  other  evidence 
relative  thereto  in  the  record,  the  Com¬ 
mission  is  of  the  opinion,  and  so  finds, 
that  the  protest  of  Carter  Coal  Com¬ 
pany  in  this  regard  should  be  denied. 

And  now  upon  the  record  herein,  upon 
the  evidence,  both  documentary  and 
otherwise,  and  upon  the  above  and  fore¬ 
going  facts  found  to  exist,  the  Commis¬ 
sion  finds: 

That  the  Schedule  of  Minimum  Prices 
(Exhibit  402)  submitted  to  the  Commis¬ 
sion  by  the  District  Board  for  District 
No.  7  should  be  corrected  and  revised  in 
order  that  same  may  better  conform  to 
Order  No.  247  of  the  Commission  and 
to  the  provisions  of  Section  4-n  (a)  of 
the  Act,  and  said  schedule  is  in  the  fol¬ 
lowing  respects  modified: 
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Prices  is  amended  by  adding  thereto  an 
additional  Size  Group  designated  as  Size 
Group  No,  10  and  reading  as  follows: 

screenings. — Include  all  sizes  of 
screenings  with  a  maximum  top  size  of 
%"  or  less  from  which  no  elimination 
of  any  intermediate  size  has  been  made 
except  in  a  process  of  cleaning  or 
dedusting.” 

Said  protest  should  be,  and  the  same 
is,  granted  to  the  further  extent  that  a 
spread  between  similar  classes  of  coals 
with  Size  Group  10  be  ten  cents  (10^) 
per  ton  below  the  same  classification  in 
Size  Group  9. 

Said  protest  should  be,  and  the  same  is, 
granted  to  the  further  extent  that  a  uni¬ 
form  rate  of  seasonal  price  advance  be 
accorded  “C”  classification  coals  the  same 
as  “A,”  “B,”  and  “D”  classification  coals. 

In  all  other  respects  said  protest  is 
denied. 

That  the  protest  of  Carter  Coal  Com¬ 
pany  against  the  Schedule  of  Proposed 
Minimum  Prices  submitted  to  the  Com¬ 
mission  by  the  District  Board  for  Dis¬ 
trict  No.  7  should  be  granted  in  part,  and 
the  same  is  granted  to  the  extent  that 
the  coals  from  the  Caretta  #5  mine.  War 
Creek  Seam,  given  an  “H”  classification 
in  Size  Group  8  in  the  Schedule  of  Pro-  | 
posed  Minimum  Prices,  be  given  a  price 
classification  of  “J”  with  a  similar  change 
in  the  price  classification  of  Size  Group 
8  of  the  Yukon  Pocahontas  Coal  Com¬ 
pany,  Yukon  Mine,  War  Creek  Seam,  and 
to  the  further  extent  of  creating  Size 
Group  10  for  %"  Screenings  in  the  man¬ 
ner  and  form  as  heretofore  set  forth  in 
the  disposition  of  the  joint  protest  of 
Pocahontas  Fuel  Company,  Inc.,  The 
Pocahontas  Corporation  and  Pulaski  Iron 
Company. 

In  all  other  respects  said  protest  is 
denied. 

That  the  District  Board  for  District  No. 
7,  as  directed  in  Order  No.  247  of  the 
Commission,  proposed  minimum  prices 
free  on  board  transportation  facilities  at 
the  mines  for  kinds,  qualities  and  sizes 
of  coals  produced  within  the  district, 
classification  of  coal  and  price  variations 
as  to  mines  and  consuming  market  areas. 

That  the  District  Board  for  District 
No.  7,  as  directed  in  Order  No.  247  of 
the  Commission,  submitted  to  the  Com¬ 
mission  a  schedule  of  such  proposed  mini¬ 
mum  prices,  together  with  the  data  upon 
which  same  were  computed,  including, 
but  without  limitation,  the  factors  con¬ 
sidered  in  determining  the  price  relation¬ 
ships. 

That  the  minimum  prices  proposed  by 
the  District  Board  for  District  No.  7, 
as  herein  revised,  amended  and  modi¬ 
fied,  reflect,  as  nearly  as  possible,  the 
relative  market  value  of  the  various  kinds, 
qualities  and  sizes  of  coal  produced  with¬ 
in  the  district;  are  just  and  equitable  as 
wtween  producers  within  the  district; 
nave  due  regard  to  the  interests  of  the 
consuming  public;  and  do  not  permit 
QUmping. 


That  the  minimum  prices  proposed  by 
the  District  Board  for  District  No.  7  for 
any  kind,  quality  or  size  of  coal  for  ship¬ 
ment  into  any  consuming  market  area, 
as  herein  revised,  amended  and  modified, 
are  just  and  equitable  between  producers 
within  the  district. 

That  the  minimum  prices  proposed  by 
the  District  Board  for  District  No.  7, 
as  herein  revised,  amended  and  modified, 
yield  a  return  per  net  ton  for  the  district 
of  $2.1842,  which  is  equal  as  nearly  as 
may  be  to  the  weighted  average  of  the 
total  costs,  per  net  ton,  of  the  tonnage  of 
Minimum  Price  Area  No.  1,  the  Price 
Area  in  which  District  No.  7  is  placed 
under  the  Act. 

That  the  schedule  of  proposed  mini- 
nium  prices  submitted  to  the  Commis¬ 
sion  by  the  District  Board  for  District 
No.  7,  as  amended,  corrected,  modified 
and  revised,  as  hereinabove  set  forth,  con¬ 
forms  to  Order  No.  247  of  the  Commis¬ 
sion  and  to  the  requirements  of  Section 
4-II  (a)  of  the  Act,  and  as  so  amended, 
corrected,  modified  and  revised,  said 
schedule  should  be,  and  the  same  is  here¬ 
by,  approved  by  the  Commission  to  serve 
as  a  basis  for  the  coordination  provided 
for  in  Section  4-II  (b)  of  the  Act.  A  copy 
of  said  schedule,  as  amended,  corrected, 
revised  and  modified,  appears  in  the  Ap¬ 
pendix  for  District  No.  7. 


Appendix  for  District  No.  7 

SCHEDULE  of  MINIMUM  PRICES  AS  MODIFIED 

AND  APPROVED  TO  SERVE  AS  A  BASIS  FOR 

coordination 

Note. — ^The  prices  in  this  schedule  are  not 
the  final  prices  that  will  be  established  on 
coal  for  shipment  by  Code  Members  within 
this  district  into  consuming  markets  of  this 
district.  In  the  ultimate  establishment  of 
the  effective  minimum  prices,  pursuant  to 
subsection  (b)  of  Part  II.  Section  4  of  the 
Act,  the  minimum  prices  in  this  schedule 
are  subject  to  such  increase  or  decrease  re¬ 
spectively,  as  may  be  necessary  to  carry  out 
the  provisions  of  subsections  (a)  and  (b)  of 
Part  II,  Section  4  of  the  Act. 

P.  W.  McCullough, 
Secretary. 

Issued  January  12,  1939. 

Price  Instructions  and  Exceptions 

1.  The  schedule  of  prices  shown  herein 
applies  f.  o.  b.  transportation  facilities 
at  mines  on  all  coal  produced  by  Code 
Members  in  the  District  shown  on  the 
title  page  hereof. 

2.  All  prices  are  subject  to  the  Mar¬ 
keting  Rules  and  Regulations  issued  by 
the  National  Bituminous  Coal  Com¬ 
mission. 

3.  All  size  designations  herein  are  for 
round  hole  screens  or  their  equivalent, 
except  when  otherwise  designated. 
When  other  tirpes  of  screens  are  used 
the  district  boards,  subject  to  the  ap¬ 
proval  of  the  Commission,  shall  deter¬ 
mine  the  actual  size  designation  of  the 
coal  so  prepared. 


4.  In  the  sale  of  coal  to  destined 
points  outside  the  boundary  of  the 
United  States,  prices  stipulated  herein 
are  for  payment  in  U.  S.  funds. 

5.  All  prices  herein  are  per  net  ton 
of  2,000  lbs.  f.  o.  b.  transpyortation  facili¬ 
ties  at  the  mines  unless  otherwise  des¬ 
ignated. 

6.  When  coal  is  subjected  to  any 
chemical,  oil  or  waxing  process,  an  addi¬ 
tional  charge  of  not  less  than  10  cents 
per  net  ton  shall  be  made  except  on  size 
groups  8,  9  and  10  which  will  not  be  sub¬ 
ject  to  this  provision. 

7.  Limitations  of  Coarse  Coal  content 
applicable  to  Domestic  and  Standard 
Mine  Run,  Low  Volatile  Coals  in  classi¬ 
fications  “A,”  “B,”  “C,”  and  “D”: 


A 

n 

1 

r 

1 

D 

For  Shipment  to  All  Market 
Areas: 

Domestic  Mine  Run, 
Coarse  Coal  Content. . 

80% 

75% 

60% 

60% 

Standard  Mine  Run, 
Coarse  Coal  Content,. 

40% 

45% 

40% 

40^i 

Definition  of  “Coarse  Coal  Content" 

Coarse  coal  content  is  defined  as  such 
sizes  of  coal  as  would  pass  over  a 
round  hole  screen  at  the  time  it  leaves 
the  loading  boom  or  chute  at  the  tipple 
to  enter  the  railroad  car  or  truck. 

Size  Specifications  and  Base  Size  Groups 

Sizes  Included 

Size  Group  No.  1 — Lump. — Includes  all 
lump  coal  having  a  minimum  bottom  size 
of  or  more. 

Size  Group  No.  2 — Egg. — Includes  all 
sizes  of  coal  having  a  maximum  top  size 
of  8"  or  less,  but  more  than  3",  and  a 
minimum  bottom  size  of  %"  or  more. 

Size  Group  No.  3 — Stove. — Includes  all 
sizes  of  coal  having  a  maximum  top  size 
of  3"  or  less,  but  more  than  iy4",  and 
a  minimum  bottom  size  of  W'  or  more. 

Size  Group  No.  4 — Nut. — Includes  all 
sizes  of  coal  having  a  maximum  top  size 
of  1^4"  or  less,  but  more  than  and  a 
minimum  bottom  size  of  Vi"  or  more. 

Size  Group  No.  5 — Pea. — Includes  all 
sizes  of  pea  coal  having  a  maximum  top 
size  of  %"  and  a  minimum  bottom  size  of 
35  mesh  or  more. 

Size  Group  No.  6 — Domestic  mine 
run. — ^Includes  all  Mine  Run  coal,  either 
straight  or  modified,  that  has  a  maximum 
coarse  coal  content  for  Classes  “A,”  “C,” 
and  “D”  coals  of  60  percent  or  less,  and 
a  maximum  coarse  coal  content  for  Class 
“B”  coals  of  75  percent  or  less.  If  the 
coarse  coal  content  is  greater  than  these 
percentages,  the  coal  shall  be  priced  in 
the  next  higher  priced  size  group. 

Size  Group  No.  7 — Standard  mine 
run. — Includes  all  Mine  Run  coal,  either 
straight  or  modified,  that  has  a  maximum 
coarse  coal  content  for  Class  “A,”  “C," 
and  “D”  coals  of  40  percent  or  less,  and  a 
maximum  coarse  coal  content  for  Class 
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Alphabetical  List  of  Code  Members  Showing  Price  CkLssifications  by  Sizes  for  AU 

Uses — Continued 


Code  member 

Mine  name 

Sub- 

dist. 

No. 

Seam 

Price  classifications  and 
size  group  Nos. 

1 

2 

3  4 

5 

6 

7 

8 

9 

10 

Rtar  _  _ 

2 

Sewell  . 

A 

A 

A  A 

A 

A 

A 

B 

B 

B 

Rti>r1ing . . 

6 

Poca.  4 _  _ 

c 

c 

C  A 

A 

A 

A 

B 

B 

B 

6 

A 

A 

House  Coal  Co _ 

2 

Sewell 

A 

A 

Stover . . . 

2 

Fire  Creek _ 

A 

A 

B 

B 

B 

Fire  Creek _ 

4 

Fire  Creek _ 

c 

c 

F 

F 

F 

Taylor,  Q  O, 

Taylor  #1 . 

3 

A 

A 

c 

Thomas.... _ 

3 

Poca.  3 _ 

B 

B 

A  A 

A 

A 

A 

D 

D 

D 

Thompson _ 

3 

Poca.  3 _ 

A 

A 

c 

c 

C 

Tilleyl . 

3 

A 

A 

'Wenonah _ _ 

3 

Poca.  3 . 

C 

c 

C  > 

A 

A 

A 

B 

B 

B 

Indian  Ridge . . 

3 

Poca.  3 _ 

B 

B 

A  i 

A 

A 

A 

C 

C 

C 

17  <5  Pnal  A  PnlrA  Cn 

#2 . 

3 

Poca.  4... . . 

C 

#3 . 

3 

Poca.  3 . . 

C 

47  fa  At  Pnb-o  O.n 

#4 . 

3 

Poca.  3 _ _ 

c 

#5 . 

3 

Poca.  3 _ 

C 

#6 . 

3 

Poca.  4 . . 

C 

#7 . 

3 

Poca.  4 . . 

C 

#8 . 

3 

Poca.  4 _ 

C 

#9 . 

3 

Poca.  4 . 

C 

U.  8.  Coal  &  Coke  Co . 

#10 . 

3 

Poca.  3 . . . 

C 

U  B.  Coal  &  Coke  Co . 

#12 . 

3 

Poca.  4... . 

C 

Upland . 

3 

Poca.  3 . . 

B 

B 

A 

K  A 

A 

A 

D 

D 

D 

Little  Auger.. . 

4 

Poca.  2 . 

A 

A 

#1 . ; . 

4 

Red  Ash . 

A 

A 

Vera  #1 . 

4 

Big  Eagle . . 

* 

» 

# 

•  • 

0 

* 

« 

# 

Poca.  Low  Vein . 

4 

Sewell. . . 

C 

C 

Warrior . . 

4 

War  Creek... . 

C 

C 

D 

D  D 

D 

c 

H 

H 

H 

3 

Poca.  3 . . 

c 

C 

C 

4 

A 

A 

B 

B 

B 

Hiawatha . 

3 

Poca.  3 . . . 

c 

C 

c 

A  A 

A 

A 

B 

B 

B 

W’hite . 

5 

Poca.  3 _ 

c 

c 

Cotton  Hill . 

2 

#2  Qas _ 

A 

A 

I>ouisville _ _ 

3 

Poca.  3 _ _ 

B 

p 

A 

A  A 

A 

A 

E 

E 

D 

W'inding  Oulf  #1 . 

6 

Beckley . . . 

A 

A 

A 

A  4 

4 

A 

A 

A 

.4. 

Winding  Oulf  #2 . 

5 

Berkley.. . 

A 

A 

\ 

A.  4 

A 

A 

A 

A 

4 

Yukon.. . 

4 

W ar  Crei'k _ 

t 

c 

D 

D  E 

E 

C 

J 

Geographical  Description  of  Consuming 
Market  Areas  to  Which  Prices  Apply 

All  market  areas  in  the  United  States 
and  Canada. 


Minimum  Price  Area  No.  1 — ^District 
No.  8 

PROPOSED  MINIMUM  PRICES 

In  compliance  with  Order  No.  247  of 
the  Commission,  the  District  Board  for 
District  No.  8  proposed  minimum  prices 
f.  o.  b.  transportation  facilities  at  the 
mines  for  kinds,  qualities,  and  sizes  of 
coal  produced  by  Code  Members  in  said 
District.  It  also  proposed  classificatiom 
and  price  variations  as  to  mines  within 
said  District,  consuming  market  areas, 
and  such  values  as  to  uses  and  seasonal 
demand  as  said  Board  deemed  proper 
and  within  the  authority  conferred  by 
the  Act.  A  schedule  of  same  was  sub¬ 
mitted,  together  with  the  data  upon 
which  said  prices  were  computed,  which 
data  included  the  factors  considered  in 
determining  the  price  relationship  be¬ 
tween  the  various  kinds,  qualities,  and 
sizes  of  coal  produced  by  Code  Members 
within  said  District. 

At  a  hearing  before  this  Commission 
begun  in  Washington,  D.  C.,  on  Friday, 
October  28,  1938,  and  concluded  on  Fri- 


Prices  for  Shipment  Into  All  Market  Areas 


Prices  in  cents  per  net  ton  of  2,000  pounds  and  siie  group  numbers 


Frice  ciasRincaiion 

1 

2  _ 

3 

4 

5 

6 

7 

8 

9 

10 

A . 

#275 

#285 

#250 

225 

205 

0240 

0235 

215 

185 

175 

165 

B . 

#260 

#270 

#245 

215 

195 

210 

180 

170 

160 

C  . 

#2:15 

#245 

#240 

205 

185 

0230 

205 

175 

165 

155 

D . 

#2:10 

#235 

#230 

200 

180 

0220 

200 

170 

160 

150 

F.  . 

#225 

#225 

#225 

165 

155 

145 

F . 

160 

150 

140 

O . 

155 

145 

135 

H . 

150 

140 

130 

I  . 

145 

135 

125 

J  . 

140 

130 

120 

<t>  May  remain  the  same  from  ,\pril  through  August,  but  shall  be  advanced  not  less  than  15^  per  ton  for  shipments 
from  8epteml)er  through  March,  inclusive. 

§  For  all  mines  within  District  7,  size  group  1  (lump),  size  group  2  (egg)  and  size  group  3  (stove)  prices  shall  be 
advanced  not  le.ss  than  1(¥  for  shipments  in  May,  not  le.ss  than  20^  for  shipments  in  June,  not  le.ss  than  30(t  for  ship¬ 
ments  in  July,  not  less  than  40^  for  shipments  in  August,  and  not  less  than  50^  for  shipments  in  September  through 
March,  inclusive. 


The  Following  Prices  in  Cents  per  Net  Ton  of  2,000  Pounds  Apply  to  Coal  From 
Mines  Shown  on  Pages  5  to  18  as  Classification 


day,  November  4,  1938,  the  District 
Board  presented  its  case  in  support  of  its 
proposed  minimum  price  and  classifica¬ 
tion  schedule. 

Five  witnesses,  having  had  years  of 
experience  and  being  severally  informed 
concerning  the  coal  industry  in  general 
and  the  various  kinds,  qualities,  and 
sizes  of  coal  produced  by  the  Code  Mem¬ 
bers  within  District  No.  8,  in  particular, 
testified  as  experts  concerning  the  man¬ 
ner  and  method  of  preparation  and  the 
various  matters  and  things  included  in 
said  proposed  minimum  price  and  classi¬ 
fication  schedule.  Their  education,  ex¬ 
perience,  and  expert  qualifications  were 
not  challenged.  Neither  was  the  proba¬ 
tive  force  of  such  evidence  in  general 
adversely  affected  by  cross-examination. 

Twenty-three  exhibits  were  identified 
and  introduced  in  evidence  through 
these  witnesses. 

In  substance,  they  testified  as  follows: 


Company 

Mine 

Sub-D.  No. 

Seam 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

Carter  Coal  Co.,  Inc _ 

Seaboard 

4 

Low.  Seaboard.. 

#250 

#245 

#225 

215 

20.‘> 

0220 

210 

145 

135 

125 

Gauley  Mt.  Coal  Co.,  The.  .. 

Ansted _ 

2 

No.  2  Oa<5 

#250 

#245 

#225 

215 

205 

0225 

215 

200 

190 

180 

Oaiiley  Mt.  Coal  Co.,  The  . 

Rich  Creek _ 

2 

Coalhiirg 

#240 

#235 

#215 

205 

195 

0215 

205 

155 

145 

135 

Hill-Anderson  Coal  Co  . 

W'illis  Branch... 

2 

No.  2  Gas _ 

#250 

#245 

#225 

215 

205 

0225 

215 

200 

190 

180 

Koppers  Coal  Co.,  The . 

Beards  Fork.... 

2 

No.  2  Qas _ 

215 

Koppers  Coal  Co.,  The _ 

Ingram  Branch. 

2 

Eagle _ 

215 

Koppers  Coal  Co.,  The _  .. 

Long  Branch-... 

2 

Eagle . . 

#250 

#245 

#225 

215 

205 

0225 

215 

200 

190 

180 

Koppers  Coal  Co.,  The _ 

Midvale  #2 _ 

2 

No.  2  Qas _ 

#220 

#215 

#210 

200 

190 

0215 

205 

180 

170 

160 

Koppers  Coal  Co.,  The _ 

Powellton  #6.... 

6 

Powellton . 

225 

1  Aip  Creek  Coll.  Co..  . ,  .  . 

Loup  Cr.  1  Si  2.. 

2 

Eagle . 

#250 

#245 

#225 

215 

205 

0220 

210 

200 

190 

180 

Milf  CYeek  Coll.  Co . 

No.  2 . 

2 

No.  2  Gas . 

#240 

#235 

#215 

205 

195 

0210 

200 

160 

150 

140 

Vera  Pocahontas  Coal  Co _ 

Vera  11 . . 

4 

Big  Eagle . 

#250 

#246 

#225 

215 

205 

0220 

210 

180 

170 

160 

4  May  remaiu  Ui«  same  from  April  through  August,  but  shall  be  advanced  not  less  than  16^  per  ton  for  shipments 
from  September  throuf^b  March,  mdnslve. 

#  For  all  mines  within  District  7,  size  group  1  (lump),  size  group  2  (egg)  and  size  group  3  (stove)  prices  shall  be 
advanced  not  less  than  10^  (or  shipments  in  May,  not  less  than  20^  for  shipments  in  June,  not  less  than  30|t  for  ship¬ 
ments  in  July,  not  less  than  40^  (or  shipments  in  August,  and  not  less  than  50^  (or  shipments  in  September  through 
March,  inclusive. 


Board  No.  8 

District  Board  No.  8  is  composed  of 
17  members,  their  residences  being  vari¬ 
ously  distributed  among  practically  all 
of  the  subdistricts  within  District  No.  8. 
They  were  elected  at  a  meeting  of  all 
Code  Members  within  the  District  on 
June  27,  1937. 

A  Price  and  Classification  Committee 
consisting  of  8  employees  of  the  Board 
acted  as  its  technical  advisers.  The  evi¬ 
dence  conclusively  shows  that  the  mem¬ 
bers  of  the  District  Board  and  the  mem¬ 
bers  of  its  Price  and  Classification 
Committee  have  expert  knowledge  re¬ 
garding  the  kinds,  qualities,  and  sizes  of 
I  coal  produced  in  District  No.  8.  They 
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have  expert  knowledge  regarding  the 
transportation  facilities  existing  in  said 
District  and  are  especially  qualified  by 
virtue  of  education,  experience,  and  in¬ 
formation  to  propose  classifications, 
price  variations  as  to  mines  and  con¬ 
suming  market  areas,  values  as  to  uses, 
and  seasonal  demands  for  such  coals. 

Location — General  Description  of  Pro¬ 
duction  Within  District  No.  8 

The  area  in  which  District  No.  8  is 
located  lies  south  of  the  Ohio  River. 

Its  boundaries  are  embraced  generally 
within  southern  West  Virginia,  extreme 
western  Virginia,  eastern  Kentucky,  cen¬ 
tral  eastern  Tennessee,  and  a  small  area 
in  the  center  of  North  Carolina.  The 
area  embraced  within  the  States  of  West 
Virginia,  Virginia,  Kentucky,  and  Ten¬ 
nessee  is  more  or  less  contiguous,  form¬ 
ing  a  generally  rectangular  boundary. 

Its  greatest  length,  northeast  and  south¬ 
west,  extends  a  distance  of  approxi¬ 
mately  300  miles.  Its  width  is  approxi¬ 
mately  80  miles.  This  area  comprises 
about  24,000  square  miles.  That  part  of 
District  No.  8  located  in  North  Carolina 
is  remote  from  the  main  boundaries. 

There  are  9  distinctive,  long  estab¬ 
lished  and  well  known  coal  fields  within 
this  District,  being  known  to  the  indus¬ 
try  and  the  markets  as  (1)  Big  Sandy- 
Elkhorn,  (2)  Harlan,  (3)  Hazard,  (4) 
Kanawha,  (5)  Logan,  (6)  Southern 
Appalachian,  (7)  Virginia,  (8)  William¬ 
son,  and  (9)  Buchanan  County,  Virginia. 
Low  Volatile.  Each  of  these  fields  has 
been  designated  by  the  District  Board  as 
a  subdistrict  within  the  boundary  of  Dis¬ 
trict  No.  8.  The  coals  from  these  sub¬ 
districts  have  certain  definite  character¬ 
istics  with  established  base  relationships 
between  the  different  seams  operated. 

With  the  exception  of  the  low  volatile 
coal  in  the  Buchanan  County  subdistrict, 
all  such  coals  can  be  generally  classified 
as  high  rank  bituminous  and  are  defi¬ 
nitely  high  volatile.  They  have  a  dis¬ 
tribution  history  of  about  one-half  for 
domestic  purposes  and  one-half  for  other 
purposes.  In  1937,  91,300,000  tons  of 
coal  were  produced  in  District  No.  8. 
This  volume  represents  20.6  percent  of 
the  total  bituminous  coal  production  of 
the  United  States  during  that  year. 

An  exhibit  entitled  “Seams  Oper¬ 
ated — October,  1938”  was  identified  and 
introduced  into  evidence  as  Exhibit  No. 
484.  The  exhibit  shows,  as  to  each  of 
the  9  subdistricts,  the  number  of  mining 
companies,  the  number  of  producing 
mines,  the  number  of  the  different  seams 
of  coal  operated,  the  1937  rail  shipments 
in  tons,  and  the  percentage  of  the  total 
tonnage  shipped  by  each  subdistrict.  It 
appears  from  this  exhibit  that  there  are 
354  mining  companies  operating  512  rail 
mines  in  District  No.  8  and  working  120 
different  seams  of  coal.  Of  the  total  rail 
shipments  consisting  of  88,161,007  tons  of 
coal  during  1937,  the  Kanawha  subdis¬ 
trict  had  the  highest  tonnage  with  21.38 
percent  of  the  total.  The  remaining  8 
subdistricts  follow  in  the  order  of  their 
No.  12 - 6 


relative  tonnages:  Logan,  16.66  percent; 
Harlan,  15  percent;  Big  Sandy -Elkhom, 
11.84  percent;  Williamson,  11.47  percent; 
Southern  Appalachian,  8.26  percent;  Vir¬ 
ginia,  8.06  percent;  Hazard,  5-80  percent; 

I  and  Buchanan  County  Low  Volatile,  1.53 
percent. 

In  addition  to  rail  facilities  in  this  Dis¬ 
trict.  the  Kanawha  and  Lenora  Rivers 
are  available  as  a  means  of  transporta¬ 
tion  for  coal  shipment. 

In  1937,  coals  from  this  District  were 
shipped  into  33  states,  the  District  of  Co¬ 
lumbia,  65  cities  in  Canada,  and  also  to 
Cuba  and  South  America. 

Truck  and  Wagon  Mines 

There  are  1258  truck  and  wagon  mines  I 
in  District  No.  8.  An  approximate  esti¬ 
mate  of  the  annual  coal  production  for 
these  mines  is  from  800,000  to  1,000,000 
tons.  The  above  mines  are  distributed 
variously  throughout  District  No.  8. 
There  are  206  such  mines  in  the  Big 
Sandy-Elkhorn  subdistrict;  30  in  the 
Harlan  subdistrict:  59  in  the  Hazard  sub¬ 
district;  127  in  the  Kanawha  subdistrict; 

6  in  the  Logan  subdistrict;  609  in  the 
Southern  Appalachian  subdistrict;  199 
in  the  Virginia  subdistrict;  and  22  in 
the  Williamson  subdistrict. 

Actions  of  District  Board  Pursuant  to 
Order  No.  247 

In  anticipation  of  Order  No.  247,  the 
Classification  and  Price  Committee  of 
the  Board  in  February,  1938,  began  a 
comprehensive  study  of  the  coals  pro¬ 
duced  within  the  District  with  a  view 
toward  compliance  with  such  order. 
These  studies  included  examination  of 
all  data  in  the  possession  of  the  Board 
pertaining  to  the  establishment  of  mini¬ 
mum  prices.  New  data  was  collected.  I 
Critical  analyses  were  made  of  past  ex- 
I  perience,  under  administered  prices,  par¬ 
ticularly  with  reference  to  (1)  prices 
established  under  the  Bituminous  Coal 
Code  of  the  National  Recovery  Adminis¬ 
tration,  (2)  the  prices  originally  set  up 
by  Appalachian  Coals,  Incorporated,  and 
(3)  the  prices  established  by  this  Com¬ 
mission  in  1937  under  the  present  Act. 
Among  the  principal  data  considered  by 
the  Classification  and  Price  Committee, 
other  than  the  records  of  past  experience 
under  administered  prices,  were  the 
analyses  of  District  No.  8  coals  as  sub¬ 
mitted  by  Code  Members  to  the  Board. 

The  Board  appointed  the  Commercial 
Testing  and  Engineering  Company  to 
prepare  additional  analyses  covering 
every  shipping  mine  within  the  District 
with  but  one  or  two  exceptions.  In  many 
cases  these  analyses  covered  a  large 
number  of  the  sizes  produced  in  each 
mine. 

The  District  Board  also  availed  itself 
of  the  information  contained  in  the  files 
of  the  Southern  Subdivisional  Code  Au¬ 
thority  No.  2  as  well  as  its  own  files  relat¬ 
ing  to  actions  taken  under  the  1935  Act, 
and  the  records  of  the  Appalachian 
Coals,  Incorporated. 


On  August  22,  the  above  committee 
submitted  for  the  consideration  of  the 
Board  a  schedule  of  minimum  prices  and 
classifications  for  the  coals  of  all  Code 
Members  in  the  District,  such  schedule 
being  based  upon  the  Committee’s  con¬ 
sideration  of  the  above  described  data. 

On  the  same  date,  the  District  Board, 
with  all  members  and  the  Price  and 
Classification  Committee  in  attendance, 
considered  the  schedule.  All  of  the  es¬ 
sential  data  which  the  committee  had 
used  in  its  study  was  available  for  the 
use  of  the  Board.  Frequent  reference 
was  made  thereto.  Continuous  inquiry 
and  examination  of  such  committee  by 
the  Board  and  by  individual  members 
thereof  was  had.  There  was  thorough 
discussion  of  the  entire  recommended 
minimum  price  and  classification  sched¬ 
ule  and  such  schedule  was  modified  and 
approved.  At  this  meeting,  the  Board 
also  adopted  a  procedure  for  the  receipt 
and  consideration  of  protests  from  Code 
Members,  and  immediately  thereafter 
the  Secretary  of  the  Board  forwarded 
by  mail  a  copy  of  the  proposed  minimum 
price  and  classification  schedule  to  each 
Code  Member  within  the  District,  to¬ 
gether  with  a  letter  explaining  the  pro¬ 
cedure  for  for  the  receipt  and  considera¬ 
tion  of  protests.  The  District  Board 
received  protests  based  upon  such  sched¬ 
ule  from  155  Code  Members,  out  of  a 
total  of  1,612. 

On  September  6,  1938,  the  Board  met 
in  special  session  in  order  to  comply 
with  Order  No.  247.  At  this  time,  the 
Classification  and  Price  Committee  had 
an  opportunity  to  review  the  price 
schedule  adopted  on  August  22  in  the 
light  of  the  protests  thereof  received 
from  Code  Members. 

Recommendations  of  the  Committee 
based  upon  this  consideration  were  pre¬ 
sented  to  the  Board.  All  members  of 
the  Classification  and  Price  Committee 
were  present  with  all  the  basic  data. 
The  Board  reconsidered  the  schedule  in 
the  light  of  the  protests.  It  allowed  57 
of  such  protests  in  full,  37  were  allowed 
in  part,  and  the  remainder  were  denied. 

Thereupon,  a  revised  schedule  of  pro¬ 
posed  minimum  prices  and  clEissifications 
was  formally  approved,  adopted  and  for¬ 
warded  forthwith  to  each  Code  Member 
by  transmitting  a  copy  of  all  changes  and 
corrections  made  to  the  initial  schedule, 
and  also  one  hundred  copies  thereof  were 
filed  with  the  Commission,  and  the 
required  number  thereof  transmitted  to 
each  District  Board. 

Submission  of  Minimum  Price  and 
Classification  Schedule 

A  copy  of  the  schedule  of  proposed 
minimum  prices  and  classifications,  as 
approved  and  adopted  by  the  District 
Board  on  September  6,  1938,  was  iden¬ 
tified  and  introduced  into  evidence  as 
Exhibit  No.  485. 

In  submitting  such  schedule,  the  Board 
reasonably  complied  with  Order  No.  247, 
requiring  the  submission  of  all  underly¬ 
ing  data  upon  which  the  proposed  mini- 
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mum  prices  are  computed,  including  Uie 
factors  considered  in  determining  the 
price  relationships. 

A  letter  dated  September  6,  1938,  was 
addressed  and  mailed  to  the  Secretary 
of  the  Commission,  in  which  the  data 
upon  which  the  Board  computed  the 
proposed  minimum  prices  were  fully 
described.  Such  letter  also  described  the 
factors  considered  in  determining  the 
price  relationships  as  established  in  such 
schedule.  A  copy  of  such  letter  was 
identified,  marked  Exhibit  No.  486,  and 
accepted  in  evidence.  Attached  to  such 
exhibit,  as  Appendix  D,  is  a  copy  of  the 
resolution  of  the  District  Board  adopted 
at  its  meeting  on  September  6,  1938,  pro¬ 
posing  the  approval  of  the  minimum 
price  and  classification  schedule  submit¬ 
ted  to  the  Commission. 

Exhibit  486  further  explains  the  data 
which  the  Board  had  available  to  it  and 
which  it  used  in  computing  the  proposed  I 
minimum  prices.  These  data  are  classi¬ 
fied  as  (1)  Factual  Material,  (2)  Em¬ 
pirical  Information,  and  (3)  Expert 
Opinion.  Ihe  exhibit  states  with  refer¬ 
ence  to  (1)  Factual  Material  that  “this 
class  of  data  consists  of  (a)  the  ques¬ 
tionnaires  executed  by  practically  all 
code  members  and  filed  with  the  Board 
in  response  to  the  letter  of  the  Chair¬ 
man  dated  July  31,  1937,  (b)  the  ques¬ 
tionnaires  executed  by  practically  all 
code  members  pursuant  to  the  direction 
of  Order  No.  234  of  the  Commission, 
(c)  the  analyses  of  coal  of  a  large  num¬ 
ber  of  code  members  made  by  Commer¬ 
cial  Testing  and  Engineering  Company 
on  behalf  of  the  Board  commencing  No¬ 
vember,  1937,  and  continuing  to  the 
present  time,  and  (d)  the  so-called 
‘D-1’  reports  required  by  Order  No,  239 
dated  April  13.  1938,  duplicate  copies  of 
the  majority  of  which  from  code  mem¬ 
bers  of  District  No.  8  have  been  sub¬ 
mitted  to  the  Board.  In  addition,  fac¬ 
tual  evidence  obtained  by  way  of  criti¬ 
cism  of  the  schedule  of  August  22  filed 
in  writing  by  code  members  was  used  by 
the  Board  in  computing  prices  of  the 
proposed  schedule.  Lastly,  the  Board 
considered  to  some  extent  the  reports  of 
its  field  inspectors  as  to  preparation  and 
screening  percentages  of  coal  produced 
in  the  district.” 

It  states  as  to  (2)  Empirical  Informa¬ 
tion,  that  “this  class  of  data  encom¬ 
passes  (a)  experience  under  open-mar¬ 
ket  conditions;  (b)  experience  under  the 
Bituminous  Coal  Code  approved  by  the 
National  Recovery  Administration  in 
1933;  (c)  experience  under  the  mini¬ 
mum  prices  established  by  Order  No.  96 
of  the  Commission;  and  (d)  experience 
under  the  various  price  lists  established 
by  Appalachian  Coals,  Incorporated,  a 
marketing  agency  through  which  a  large 
part  of  District  No.  8  coals  have  from 
time  to  time  since  1933  been  marketed. 
The  data  of  this  category  are  repre¬ 
sented  for  the  most  part  by  the  ac¬ 
quaintance  of  the  members  and  officers 
of  the  District  Board  with  actual  condi¬ 
tions  and  their  participation  therein; 


to  a  less  extent  these  data  are  repre¬ 
sented  by  price  schedules  and  Usts.” 

It  finally  states,  as  to  (3)  Expert  Opin¬ 
ion,  that  “these  data  are  the  product  of 
the  familiarity  of  the  members,  officers, 
and  employes  of  the  Board  with  the 
data  described  hereinabove  in  para¬ 
graphs  1  and  2  and  their  resultant  qual¬ 
ification  to  present  expert  judgment  as 
to  such  necessary  conditions  affecting 
the  validity  of  minimum  prices  as  mar¬ 
ket  values  and  future  realizations.  None 
of  this  class  of  data  has  been  reduced 
to  tangible  form  although  it  includes  a 
most  important  part  of  all  the  data  upon 
which  the  prices  of  the  proposed  sched¬ 
ule  are  computed. 

“It  probably  also  should  be  added  that 
the  basic  data  upon  which  the  proposed 
prices  are  computed  are  the  figure  of 
weighted  average  cost  for  Minimum 
Price  Area  1  for  the  year  1936,  adjusted 
as  is  necessary  to  give  effect  to  all 
changes  in  wage  rates,  hours  of  employ¬ 
ment,  and  other  factors  substantially 
affecting  costs,  exclusive  of  seasonal 
changes,  so  as  to  reflect  as  accurately  as 
possible  all  changes  which  have  been 
established  since  January  1,  1936.  The 
Commission  determined  this  figure  to  be 
$2,157  per  net  ton  by  its  Order  entered 
August  10,  1938,  in  General  Docket  No. 
15.” 

Factors  Considered  in  Determining  Price 
Relationships 

The  factors  considered  by  the  District 
Board  in  determining  price  relationships 
are  set  forth  in  Exhibit  No.  486  as  fol¬ 
lows:  “(1)  kinds  of  coal;  (2)  qualities  of 
coal;  (3)  sizes  of  coal;  (4)  uses  of  coal; 
(5)  seasonal  demand  for  coal;  and  (6) 
the  market  areas  in  which  coal  is  sold.” 

These  factors  include  certain  constitu¬ 
ent  factors  such  as  (1)  approximate 
analyses;  namely,  moisture,  ash,  volatile 
matter,  fixed  carbon,  sulfur,  B.  T.  U.'s 
and  ash  softening  temperature;  (2) 
physical  characteristics  such  as  struc¬ 
ture  and  size  consist;  (3)  performance 
characteristics;  and  (4)  consumer  ac¬ 
ceptance  and  market  experience.  The 
schedule  as  proposed  by  District  Board 
No.  8  conceives  of  only  one  market  area, 
such  area  being  all  market  areas 
throughout  the  United  States  to  which 
coal  produced  in  District  No.  8  ordinarily 
moves. 

Collectively,  these  factors  are  the  data 
upon  which  the  prices  of  the  proposed 
schedule  were  computed.  The  analyses, 
available  to  the  Board,  were  demonstra¬ 
tive  of  the  kinds  and  qualities  of  coal 
produced  in  the  District  by  the  various 
Code  Members;  the  “D-1”  reports  were 
used  as  a  basis  for  determining  the  sizes 
of  coal  produced,  and  also  as  one  guide 
to  probable  realizations.  The  Board,  in 
order  to  attain  the  proposed  prices,  con¬ 
sidered  all  these  factors  in  the  light  of 
the  data  available  to  it,  according  to 
each  factor  the  weight  the  Board 
deemed  proper.  The  objective  of  the 
District  Board  was  to  propose  a  sched¬ 
ule  of  minimum  prices  and  classifica¬ 


tions  which  would  (1)  yield  a  return 
per  net  ton  for  the  District  equal  as 
nearly  as  may  be  to  the  weighted  aver¬ 
age  of  the  total  costs  per  net  ton;  (2) 
reflect,  as  nearly  as  possible,  the  relative 
market  value  of  the  various  kinds,  qual¬ 
ities,  and  sizes  of  coal;  (3)  be  just  and 
equitable  as  between  producers  within 
the  District,  and  (4)  have  due  regard  to 
the  interests  of  the  consuming  public. 

The  District  Board  called  upon  the 
experience  of  the  Appalachian  Coals, 
Ihcorporated,  a  marketing  agency  which 
had  a  membership  of  approximately  85 
producers  in  1937  producing  about  30,- 
000,000  tons  of  coal.  Such  membership 
is  representative  of  the  all-rail  producers 
in  District  No.  8,  both  in  respect  to  the 
size  of  their  production  and  the  distribu¬ 
tion  of  their  coals. 

Appalachian  Coals,  Incorporated,  com¬ 
piles  large  masses  of  statistics  as  to  the 
sale  of  its  members’  coal  from  invoices 
submitted  to  it  by  its  members.  Certain 
statistical  exhibits  prepared  by  the  Con¬ 
troller  of  this  marketing  agency  were 
identified  and  introduced  into  evidence. 
Data  for  the  year  1937  was  prepared  to 
show  the  experience  of  this  organization 
as  applied  to  the  size  groups  proposed  by 
the  District  Board  in  its  price  and  classi¬ 
fication  schedule.  A  statement  was  iden¬ 
tified  showing  the  price  differential  of 
Appalachian  members  on  all-rail  coal  for 
the  year  1937,  based  on  the  weighted 
average  realization  between  the  various 
size  groups  proposed  by  the  District 
Board  in  the  above  schedule.  This  state¬ 
ment  was  introduced  in  evidence  as  Ex¬ 
hibit  No.  487,  and  is  entitled  “Differential 
in  Prices  Based  on  the  Weighted  Average 
Realization  on  All-Rail  Coal  for  the  Year 
1937  Between  the  Various  Size  Groups 
Proposed  by  District  Board  No.  8.”  The 
exhibit  selects  groups  Nos.  1  and  9  as  a 
base  and  shows  the  differential  of  all 
size  groups  exclusive  of  groups  7,  and 
11  to  15,  inclusive,  as  to  the  price  over 
or  under  the  base  price.  The  numbers 
in  the  right  hand  column  of  the  exhibit 
refiecting  the  price  differentials  are  read 
as  cents  and  tenths  of  cents  with  the 
exception  of  the  price  differential  ex¬ 
pressed  for  group  No.  9;  the  figure  —1091 
is  read  —$1,091. 

Also  identified  and  introduced  into  evi¬ 
dence  as  Exhibit  No.  488  was  a  table 
entitled  “Seasonal  Variations  of  Tonnage 
by  Size  Groups  on  ‘Domestic  Coal.’  ”  It 
takes  into  consideration  size  groups  1  to 
5,  inclusive,  which  groups  include  “block 
and  chunk,”  “furnace,”  “egg,”  “stove,” 
and  “nut.”  It  is  based  upon  the  experi¬ 
ence  of  Appalachian  Coals,  Incorporated, 
during  the  year  1937  and  includes  the 
seasonal  variation  of  each  of  said  size 
groups  for  each  month  of  that  year. 

Exhibit  No.  489,  being  a  table  entitled 
“Differentials  in  Prices — ^by  Months — to 
Refiect  Seasonal  Price  Variations  on 
‘Domestic  Coal,’  ”  was  identified  and  in¬ 
troduced  into  evidence.  It  shows  the 
price  differentials  by  months  for  the  cal¬ 
endar  3rear  1937  and  reflects  seasonal 
I  price  variations  in  size  groups  1  to  5,  in- 
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elusive,  as  they  appear  In  Exhibit  485. 
The  month  of  December  was  used  as  a 
base  and  the  tabulation  shows  variations 
from  that  base  in  the  prices  for  each 
such  size  group  in  each  month  other 
than  December. 

Also  identified  and  introduced  into  evi¬ 
dence  was  Exhibit  No.  490  entitled  “Dif¬ 
ferentials  in  Realization  Compared  with 
Differentials  Proposed  by  District  Board 
No.  8  on  Certain  Size  Groups.”  The  ex¬ 
hibit  treats  with  Appalachian  quality 
groups  Nos.  1,  2,  and  3  (the  equivalent  of 
proposed  quality  groups  A,  B,  and  C  as 
contained  in  the  minimum  price  sched¬ 
ule)  of  size  groups  Nos.  1,  3,  and  9.  The 
first  column  of  figures  as  shown  on  the 
face  of  this  exhibit  directly  under  size 
group  No.  1,  being  3.40,  3.05  and  2.70,  in¬ 
dicates  the  prices  proposed  by  the  Dis¬ 
trict  Board  in  its  minimum  price  sched¬ 
ule  for  coals  in  size  group  1,  quality 
groups  1,  2,  and  3.  The  next  column  on 
this  table  under  size  group  1  shows  the 
base  price  for  coals  in  quality  group  1, 
size  group  1,^  to  be  $3.40,  —.417  and 
—.762.  These' figures  represent  the  dif¬ 
ferentials  between  the  average  realiza¬ 
tions  from  the  sale  of  these  coals  in  1937 
using  the  realization  of  quality  group  No. 
1  as  a  base.  The  fourth  and  fifth  col¬ 
umns  of  said  exhibit  included  under  size 
group  3  and  the  sixth  and  seventh  col¬ 
umns  included  under  size  group  9  indi¬ 
cate  the  District  Board’s  present  pro¬ 
posed  prices  for  the  three  quality  groups 
and  the  market  realization  but  apply  to 
size  groups  3  and  9  instead  of  size  group 
1.  This  exhibit  was  introduced  in  sup¬ 
port  of  the  prices  for  these  quality  and 
size  groups  as  proposed  in  Exhibit  485. 
By  using  $3.40  as  a  base  for  quality 
group  1,  size  group  1,  the  District  Board 
determined  that  quality  2  group  coals 
should  carry  a  minimum  price  of  $3.05. 
The  actual  market  realization  of  the 
A.  C.  I.  members  during  1937  for  this 
quality  and  size  group  was  41.7  cents  less 
than  base.  By  subtracting  the  District 
Board’s  proposal  ($3.05)  from  the  base 
price  ($3.40),  there  is  an  indicated 
spread  of  35  cents  between  such  coals 
and  by  further  subtracting  this  variation 
from  the  actual  market  differential  in 
realization,  which  during  1937  was  41.7 
cents  less  than  base,  it  is  shown  that  the 
District  Board’s  proposed  price  for  qual¬ 
ity  group  B  is  6.7  cents  in  excess  of  the 
1937  market  realization  of  such  tonnage 
sold  by  Appalachian  Coals,  Incorporated, 
during  this  year;  accordingly,  the  pro¬ 
posed  minimum  price  for  this  p)articular 
quality  group  will  realize  6.7  cents  per 
ton  more  than  was  realized  by  A.  C.  I. 
members  for  this  quality  group  tonnage 
during  the  year  1937. 

Applying  this  analysis  of  the  exhibit  to 
quality  group  C  of  size  group  1,  it  ap¬ 
pears  that  the  minimum  prices  proposed 
by  the  District  Board  will  realize  6.2 
cents  per  ton  more  than  was  realized  by 
the  A.  C.  I.  members  during  1937  for 
this  quality  size  group.  In  size  group  3, 
since  $2.65  is  used  as  the  base  price,  4.4 
cents  increase  will  be  realized  for  this 


quality  size  group;  4.1  cents  increase  for 
quality  group  C,  size  group  3;  three 
tenths  of  a  cent  decrease  for  quality 
group  B,  size  group  9;  and  2  cents  de¬ 
crease  for  quality  group  C,  size  group  9. 

A  table  entitled  “All-Rail  Shipments 
to  Producer  Gas,  Electric  Utility,  In¬ 
dustrial,  General  and  Malleable  Iron 
Plants”  was  identified  and  introduced 
in  evidence  as  Exhibit  No.  491.  It  shows 
the  all-rail  shipments  during  1937  by 
members  of  the  Appalachian  Coals,  In¬ 
corporated,  to  the  types  of  users  named 
in  the  title.  It  further  shows  that  the 
A.  C.  I.  size  group  Nos.  4  and  5  are  com¬ 
parable  to  size  group  No.  2  as  proposed 
in  District  Board  No.  8’s  minimum  price 
and  classification  schedule,  excluding, 
however,  “furnace”  coal  with  8”  top 
size  and  2  Vi  to  3"  bottom  size,  this  bot¬ 
tom  size  being  included  by  A.  C.  I.  in 
their  size  group  No.  3.  The  exhibit  also 
shows  that  such  members  shipped  7.175 
percent  of  the  size  group  tonnage 
shipped  from  District  No.  8  of  this  par¬ 
ticular  size  group  number.  It  further 
shows  that  A.  C.  I.  size  group  No.  6  is 
comparable  to  proposed  District  8  size 
group  No.  3  and  that  A.  C.  I.  members 
shipped  26.87  percent  of  the  industrial 
coal  from  this  District  during  the  above 
year;  that  A.  C.  I.  size  group  No.  7  is 
comparable  to  proposed  District  8  size 
group  No.  4  and  that  A.  C.  I.  members 
shipped  57.27  percent  of  such  tonnage 
during  the  above  year;  that  A.  C.  I.  size 
group  No.  8  is  comparable  to  District 
Board  size  group  No.  5  and  that  A.  C.  I. 
members  shipped  70.98  percent  of  the 
size  group  tonnage;  that  A.  C.  I.  size 
group  No.  9  is  comparable  to  District 
Board  size  group  No.  6  and  that  A.  C.  I. 
members  shipped  16.73  percent  of  the 
size  group  tonnage. 

Exhibits  487  to  491,  inclusive,  covered 
all  the  coal  shipped  all-rail  by  Appa¬ 
lachian  Coals,  Incorporated,  during  1937, ! 
amounting  to  about  30,000,000  tons. 

Chemical  Analyses 

Chemical  analyses  of  the  various  coal 
produced  by  Code  Members  in  this  Dis¬ 
trict  were  used  by  the  Board  in  consider¬ 
ing  its  proposed  minimum  price  and 
classification  schedule.  The  District 
Board  had  in  its  possession  (1)  all  of  the 
analyses  made  at  the  direction  of  the 
Southern  Subdivisional  Code  Authority 
No.  2  under  N.  R.  A.,  (2)  all  of  the 
analyses  submitted  by  Code  Members  of 
District  No.  8  under  the  Act  of  1935, 
(3)  the  analyses  submitted  to  the  Board 
by  Code  Members  under  the  question¬ 
naire  submitted  by  the  Board  in  August, 
1937,  (4)  the  analyses  submitted  by  Code 
Members  in  accordance  with  Section  8 
of  the  Marketing  Rules  and  Regulations 
established  by  the  Commission  in  the  fall 
of  1937,  and  (5)  approximately  750 
analyses  of  the  coals  of  a  large  number 
of  Code  Members  prepared  by  the  Com¬ 
mercial  Testing  and  Engineering  Com¬ 
pany.  All  of  these  various  analyses  were 
available  and  were  used  for  the  purpose 


of  determining  the  analsrtical  qualities  of 
the  coals  of  this  District.  A  summary  of 
all  such  analyses  is  entitled  “Summary 
of  Coal  Analyses  Bituminous  Coal  Pro¬ 
ducers’  Board  for  District  No.  8  as  of 
October  12,  1938.”  The  above  summary 
was  accepted  in  evidence  as  Exhibit  No. 
495  and  includes  approximately  6,000 
analyses. 

Computation  of  Weighted  Average 
Realization 

In  connection  with  the  preparation  of 
Exhibit  No.  485,  computations  were  made 
based  upon  this  Commission’s  Form  No. 
D-1.  Such  executed  forms  were  received 
from  practically  all  the  rail  and  river 
shippers  located  in  District  No.  8.  They 
covered  the  1937  distribution,  amounting 
to  88,161,007  tons,  or  approximately  96 
percent  of  the  estimated  total  production 
of  91,300,000  tons. 

The  weighted  average  realization,  to 
be  derived  from  the  minimum  price 
schedules  as  recommended  to  the  Dis¬ 
trict  Board  by  its  Price  and  Classifica¬ 
tion  Committee,  was  computed  by  ap¬ 
plying  the  prices  contained  in  such 
recommended  schedule  to  the  1937  ton¬ 
nages.  Upon  the  proposal  of  the  mini¬ 
mum  price  and  classification  schedule 
by  the  District  Board  on  September  6, 
the  prices  in  such  schedule  were  applied 
to  the  various  sizes  and  classifications 
of  coal  which  had  been  produced  and 
shipped  by  District  No.  8  operators  in 
1937.  As  a  result,  it  appears  the  prices 
proposed  in  such  schedule  will  produce, 
on  the  basis  of  these  1937  tonnages,  a 
weighted  average  realization  of  $2,170. 

Exhibit  No-  492  entitled  “1937  Coal 
Production  Tonnage  by  Price  Groups, 
and  Realization,  for  District  No.  8  Based 
on  Price  Proposals  of  9-6-38 — Sum¬ 
mary — Part  I”  and  “Part  II,”  illustrates 
this  weighted  average  realization. 

Reduction  in  Realization  Due  to  Sea¬ 
sonal  Discounts 

The  effect  of  seasonal  discounts  on 
domestic  coal  was  computed  separately 
and  Exhibit  493  entitled  “Estimated  Sea¬ 
sonal  Discounts  on  Domestic  Coal — All- 
Rail  Only — Size  Groups  Nos.  1  to  5,  In¬ 
clusive”  was  identified  and  introduced  in 
evidence.  Such  exhibit  represents  the 
effect  of  the  application  of  seasonal  dis¬ 
counts  as  proposed  by  District  Board  No. 
8  upon  the  weighted  average  realization 
of  the  District. 

In  discussing  the  methods  of  computa¬ 
tion  employed  in  preparation  of  Exhibit 
No.  493,  a  member  of  the  District  Board’s 
staff  stated  that  he  considered  total  all¬ 
rail  tonnages  for  the  year  1937  in  size 
groups  1,  2,  3,  4,  and  5,  which  comprised 
all  the  domestic  coals  of  District  No.  8 
to  which  the  seasonal  discounts  apply. 
He  estimated  the  tonnage  moving  in  each 
of  the  months  of  April,  May,  June,  July, 
and  August,  at  which  time  the  seasonal 
discounts  proposed  by  the  District  Board 
are  effective.  Upon  securing  the  total 
tonnage  figure  for  each  of  these  months 
and  in  each  size  group,  he  applied  to  such 
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totals  the  amount  of  the  proposed  sea¬ 
sonal  discount  per  ton  and  secured  the 
total  amount  of  the  discount  which 
would  apply.  The  total  figures  showed 
that  in  1937  the  total  District  No.  8  pro¬ 
duction,  in  size  groups  1  to  5,  inclusive, 
was  23,000,317  tons.  Ihe  total  tonnage 
marketed  in  the  period  of  the  five  dis¬ 
count  months  was  shown  to  be  6,376,257 
tons.  The  total  amount  of  discount  was 
shown  to  be  $1,344,825.25.  The  seasonal 
discount  per  ton  figured  against  the  en¬ 
tire  tonnage  of  88,161,007  tons  accord¬ 
ingly  amounted  to  one  and  one-half 
cents.  Based  on  these  computations,  the 
weighted  average  realization  figure  of 
$2,170  should  be  reduced  by  the  deduc¬ 
tion  therefrom  of  one  and  one-half  cents, 
causing  such  weighted  average  realiza¬ 
tion  based  upon  the  schedule  of  proposed 
prices  arid  classifications  to  be  $2,155. 
The  data  regarding  the  percentage  of  do¬ 
mestic  tonnage  moving  during  the  five 
discount  months,  used  in  calculating  the 
tonnages  as  expressed  in  Exhibit  493, 
were  supplied  by  A.  C.  I.  Such  percent¬ 
ages  were  derived  from  figures  as  re¬ 
ported  by  members  of  that  organization 
during  1937.  Exhibit  No.  488  shows 
these  percentage  figures. 

Additional  Reduction  in  Realization  Due 
to  Industrial  Coal  Prices 

Exhibit  492  fails  to  consider  the  effect 
of  the  tonnage  figures  relating  to  the 
shipment  of  Industrial  coals  in  the 
group  7  classification.  In  order  to  ob¬ 
tain  the  effect  of  such  shipHnents  upon 
the  weighted  average  realization  figure, 
such  effect  was  calculated  separately. 

This  additional  reduction  from  the 
weighted  average  realization  of  $2,170 
was  shown  by  an  exhibit  identified  and 
introduced  into  evidence  as  Exhibit  No. 
494,  entitled  “Estimated  Additional  Re¬ 
duction  in  District  No.  8  Realization  Due 
to  Industrial  Group  Prices.” 

In  the  preparation  of  this  exhibit,  a 
member  of  the  District  Board’s  staff  took 
the  total  1937  tonnages  reported  on 
the  D-1  Forms  for  size  groups  Nos.  2, 
3,  4,  5,  and  6,  which  are  the  sizes  of 
domestic  coal  contemplated  to  be  in¬ 
cluded  within  group  7  when  sold  for  in¬ 
dustrial  purposes.  The  total  of  these 
tonnages  was  11,008,393  tons.  This  total 
tonnage  excluded  tonnage  reported  from 
the  Buchanan  County  Low  Volatile  and 
Red  Ash  seam  mines  in  Virginia  and 
Williamson  subdistricts  and  the  ton¬ 
nage  of  Furnace  coal  with  8"  top  size 
and  2V4''  to  3"  bottom  size  in  size 
group  2,  in  order  that  the  tonnages  rep¬ 
resented  should  be  equivalent  in  size 
groups  for  1937  to  that  of  Appalachian 
Coals,  Incorporated.  He  next  applied 
to  the  tonnage  figures  in  these  size 
groups  the  percentage  thereof  which 
had  moved  in  1937  as  Industrial  coal. 
The  percentages  used  in  this  operation 
were  taken  from  A.  C.  I.  figures  for 
1937,  this  agency  having  kept  records  of 
the  movement  of  such  coal  as  distin¬ 
guished  from  the  movement  of  the  same 
coal  for  domestic  purposes.  Such  per¬ 


centages  are  shown  in  Exhibit  491.  By 
applying  these  percentages  to  the  total 
tonnages,  a  tonnage  of  3,074,880  tons 
was  found  to  have  been  moved  as  Indus¬ 
trial  coal  within  these  size  groups.  Sep¬ 
arating  these  tonnages  as  to  base  size 
and  applying  thereto  the  average  reduc¬ 
tion  in  price  per  ton  produced,  the  addi¬ 
tional  decrease  in  realization,  through 
the  application  of  the  group  7  sizes,  fig¬ 
ured  against  the  entire  tonnage  of 
88,161,007  tons,  results  in  a  reduction  in 
realization  of  one-half  cent  per  ton.  Ac¬ 
cordingly,  the  weighted  average  realiza¬ 
tion  as  adjusted  by  deducting  seasonal 
discounts,  being  $2,155,  should  be  re¬ 
duced  to  $2,150. 

Explanation  of  Minimum  Price  and  Clas¬ 
sification  Schedule.  Exhibit  No.  485 

The  proposed  minimum  price  and 
classification  schedule  indicates  that 
District  No.  8  has  proposed  15  standard 
size  and  price  groups;  that  9  of  these 
groups  apply  strictly  to  size;  one  applies 
to  “Double  Screened  Industrial  coal”; 
one  applies  to  “Reject  coal”;  and  4  ap¬ 
ply  to  “Water  Gas,  Retort  and  By- 
Product  coal.”  In  the  schedule,  each 
group  is  arranged  so  as  to  represent  the 
general  description  of  that  group  as  it  is 
known  to  the  industry  and  to  the  con- 
su^ng  public.  Group  1  coals  may  be 
generally  described  as  “Block,”  “Lump,” 
and  “Chunks”;  group  2  as  “Furnace”; 
group  3  as  “Egg”;  group  4  as  “Stove”; 
group  5  as  “Nut”;  group  6  as  “Domestic 
Stoker”;  group  7,  “Double  Screened  In¬ 
dustrial”;  group  8,  “Mine  Run”;  group 
9,  “Nut-Slack”;  group  10,  “Slack”;  group 
11,  “Reject  coal”;  group  12,  “Water  Gas 
coal”;  groups  13  and  14,  “Retort  Gas 
coal”;  and  group  15,  “By-Product  coal.” 
Primarily,  groups  1  to  6,  Inclusive,  refer 
to  domestic  classes  of  coal;  groups  7  to 
11,  inclusive,  refer  to  industrial  classes 
of  coal,  and  groups  12  to  15,  inclusive, 
refer  to  “Water  Gas,  Retort,  and  By- 
Product  coal.” 

Price  Adjustments  and  Variations 

To  allow  each  producer  a  fair  and 
competitive  opportunity  to  market  his 
coals,  the  District  Board  made  qualifi¬ 
cations  of  or  exceptions  to  8  of  the 
standard  size  and  price  groups.  These 
qualifications  or  exceptions  are  fully 
shown  on  page  6  of  the  proposed  mini¬ 
mum  price  and  classification  schedule 
entitled  “Price  Adjustments  from  Size 
Group  Prices  in  Cents  Per  Ton — All 
Market  Areas.”  The  adjustments  in  ef¬ 
fect  provide  for  variations  from  the 
prices  for  the  standard  and  base  price 
groups  and  indicate  adjustment  of  min¬ 
imum  prices  of  5  to  20  cents  ovv!r  or 
under  such  base  prices.  These  varia¬ 
tions  are  provided  in  order  to  protect  a 
producer  from  being  compelled  to  mar¬ 
ket  the  largest  size  in  each  size  group 
at  the  base  price  for  the  group.  If  3" 
by  8”  and  3"  by  5"  Furnace  coals  were 
priced  the  same,  custom  would  imme¬ 
diately  fiow  away  from  the  3"  by  5" 
coals  to  the  3"  by  8”  size. 


Bases  Underlying  Price  Structure  in 

Application  to  Size  Differentials 

The  bases  underlying  the  entire  price 
structme,  as  they  apply  to  size  differen¬ 
tials,  were  derived  from  information 
available  to  the  Board  principally  in 
the  form  of  questionnaires  supplied  to 
the  Board  by  Code  Members  during  the 
year  1937  covering  shipments  made  dur¬ 
ing  1936,  such  shipments  totaling  ap¬ 
proximately  66,000,000  tons.  The  ques¬ 
tionnaires  disclose  that  the  weighted  av¬ 
erage  screening  percentages  of  these 
coals  was  25  percent  5"  Block;  26  per¬ 
cent  2"  by  5"  Egg;  and  49  percent  2” 
Nut  Slack.  Ihis  weighted  average 
screen  percentage  is  applicable  to  the 
District  as  a  whole.  'The  preponderant 
tonnage  for  1936  was  shipp^  in  size 
groups  1,  3,  and  9  (i.  e.  1,  being  Block, 
Lump,  and  Chunk;  3,  being  Egg;  and  9, 
being  Nut  Slack — ^no  merchantable  fines 
removed) .  To  preserve  existing  fair 
cwnpetitive  marketing  operations,  the 
District  Board  established  price  differen¬ 
tials  as  between  size  groups  1,  3,  and  9, 
in  order  to  avoid  the  imposition  of  an 
improper  price  in  one  size,  causing  mar¬ 
ket  resistwce  to  such  an  extent  that 
production  would  be  curtailed  in  the 
other  size  groups. 

Average  Realization  from  Base  Groups 
1,  3,  and  9 

By  the  application  of  the  weighted 
average  cost  figure  ascertained  for  Dis¬ 
trict  8,  mathematical  computations  lead 
the  District  Board  to  the  establishment 
of  the  following  hypothetical  formula  of 
differentials;  group  1,  $2.70;  group  3, 
$2.35;  and  group  9,  $1.80.  Applying  the 
weighted  average  screening  percentages 
to  this  h5TX)thetical  formula,  it  appears 
that  prices  proposed  on  such  a  basis  will 
closely  approximate  the  weighted  aver¬ 
age  cost.  Group  No.  1,  with  25  percent 
screening  percentage  at  $2.70  will  pro¬ 
duce  a  weighted  average  realization  per 
net  ton  of  $0,675;  group  3,  with  25  per¬ 
cent  screening  percentage  at  $2.35  will 
produce  a  weighted  average  realization 
per  net  ton  of  $0,611;  group  9,  with  49 
percent  screening  percentage  at  $1.80 
will  produce  a  weighted  average  realiza¬ 
tion  per  net  ton  of  $0,882.  The  sum  of 
these  average  realizations  is  $2,168  per 
net  ton.  This  represents  a  realization 
for  a  ton  of  coal  (disregarding  the  sea¬ 
sonal  discounts)  of  $1,286  for  the  block 
and  egg  sizes,  which  are  primarily  do¬ 
mestic,  and  $.882  for  the  nut-slack  size, 

which  is  primarily  industrial,  or  a 

spread  of  40  cents  between  the  two 

classes  of  coal.  Such  spread  appears  to 
be  justified  by  differences  in  analytical 
qualities,  consumer  demand,  and  past 
marketing  practice. 

Application  of  Differentials  Based  on 
Size  and  Quality 

Using  the  above  bases  of  size  values, 
value  differentials  were  applied  to  the 
entire  size  framework  according  to  the 
various  size  groups  set  out  on  page  6  of 
Exhibit  485.  The  dimensions  of  coal  are 


FEDERAL  REGISTER,  Thursday,  January  19,  1939 


315 


an  element  of  value  particularly  when 
used  for  domestic  purposes  partly  for 
reasons  of  convenience  and  cleanliness  in 
use,  and  also  because  heat  properties  of 
coal  in  this  District  usually  improve  with 
increased  size. 

Size  Group  No.  1 — ^Block,  Lump,  and 
Chunk 

Applying  these  considerations  to  the 
sizes  included  in  the  general  “Block” 
group,  it  appears  that  this  grouping  con¬ 
tains  3  principal  sub-groups  which  the 
Board  defines  as  “Block,”  “Lump,”  and 
“Chunks.”  The  first  sub-group,  “Block,” 
consists  of  all  coal  which  will  not  pass 
in  its  mine  run  condition  through  a 
screen  larger  than  3".  The  second  sub¬ 
group,  “Lump,”  consists  of  all  coal  which 
will  not  pass  in  its  mine  run  condition 
through  a  screen  larger  than  %"  and 
not  exceeding  3".  The  third  sub-group, 
“Chunks,”  consists  of  all  Double  Screen 
coal  which  will  not  pass  in  its  mine  run 
condition  through  a  screen  larger  than 
3". 

These  above  three  sub-groups  all  bear 
close  size  relation  to  each  other  and  have 
been  distinguished  in  the  market  as  bear¬ 
ing  difference  by  relative  values.  Before 
attempting  to  relate  the  differences  in 
value  shown  by  these  sub-groups  c(^ni- 
zance  was  taken  of  the  existence  within 
the  sub-groups  of  actual  size  groups 
which  ordinarily  represent  their  differ¬ 
ence  in  market  value  by  differences  in 
price.  This  further  break-down  of  the 
sizes  of  coal  produced  within  District  No. 

8  is  emphasized  in  the  proposed  schedule, 
by  the  description  within  the  “Block” 
sub-group,  of  such  coals  larger  than  5" 
and  such  coals  larger  than  3"  and  not 
exceeding  5";  within  the  “Lump”  sub¬ 
group,  of  such  coals  larger  than  2"  and 
not  exceeding  3",  and  such  coals  larger 
than  and  not  exceeding  2";  and 
within  the  “Chunk”  sub-group,  of  such 
coals  with  6"  maximum  or  top  size  and 
3y4  to  4”  minimum  or  bottom  size.  Re¬ 
lating  all  of  these  general  comparable 
values,  on  the  basis  of  the  use  to  which 
such  coal  is  usually  put,  these  value  rela¬ 
tions  expressed  in  terms  of  price,  are 
constant  and  are  set  forth  in  the  pro¬ 
posed  schedule  by  fixed  price  adjust¬ 
ments.  Accordingly,  “Block”  coal  larger 
than  5"  appears  in  the  schedule  as  re¬ 
quiring  a  value  10  cents  higher  than  base 
for  group  1,  while  “Block”  coal  larger 
than  3"  and  not  exceeding  5"  may  be 
treated  either  as  base  or  as  requiring  no 
adjustment.  In  the  proposed  schedule.  1 
the  relative  values  as  compared  to  base 
coals  are  indicated  for  the  various  other 
sizes. 

Size  Group  No.  2 — Furnace — Size  Group 
No.  3 — Egg 

The  standard  size  groups  in  group  No. 
2  are  designated  “Furnace.”  This  size 
group  was  not  used  as  one  of  the  three 
base  groups  (1,  3,  and  9)  employed  by 
the  District  Board  to  explain  the  funda¬ 
mental  fixing  of  price  levels  and  rela¬ 
tionships,  for  the  reason  that  it  is  not 


so  important  as  any  of  the  above  three 
size  groups  and  also  because  its  values 
have  a  definite  affinity  with  values  of 
size  group  3. 

As  in  the  case  of  group  1  coals,  there 
are  also  subgroups  of  sizes  within  group 
2  which  represent  different  values  among 
themselves  and  which  are  represented 
in  the  price  structure  by  varying  prices. 
These  relationships  are  fixed  without  ap¬ 
preciable  variation  and  the  Board’s  pro¬ 
posed  schedule  of  minimum  prices  fixes 
them  in  terms  of  price  adjustment  from 
the  base  price  for  “Furnace”  coal. 

The  value  of  “Furnace”  coal  has  a 
direct  and  interrelated  dependence  on 
the  value  of  group  3  coal  designated  as 
“Egg”  coal  on  page  6  of  the  proposed 
schedule.  In  order  to  determine  the 
actual  level  at  which  “P\imace”  coals 
should  be  priced,  the  District  Board  first 
determined  the  minimum  level  at  which 
“Egg”  coals  should  be  priced  and  next 
determined  the  amount  of  money  which 
would  properly  demonstrate  the  differ¬ 
ence  in  value  between  the  two  coals. 
Assuming  Egg  coals  to  be  sold  generally 
at  $2.35  per  ton  as  indicated  by  the  hy¬ 
pothetical  formula,  it  appears  that 
“Furnace”  coals  should  be  sold,  except 
in  unusual  cases  where  related  values 
may  be  distorted  by  reason  of  extraor¬ 
dinary  differences  in  structure  existing 
between  coals  of  the  two  groups  or  by 
its  market  history,  at  a  fixed  differential 
above  $2.35.  The  amount  of  this  dif¬ 
ferential  in  value  is  10  cents. 

Size  Group  No.  4 — Stove 

Group  4  “Stove”  coal  is  related  in  value 
and,  therefore,  in  price  to  the  “Egg”  coal 
of  group  3.  It  is  sometimes  described  in 
the  industry  as  “Junior  Egg”  coal.  The 
proposed  minimum  price  and  classifica¬ 
tion  schedule  on  page  61  indicates  that 
coals  in  this  size  group  are  priced  with 
respect  to  each  of  their  14  different  qual¬ 
ity  groups  at  20  cents  under  the  same 
quality  groups  for  size  groop  No.  3, 
whereas  page  6  of  such  schedule  for  the 
top  size  of  this  group  indicates  that  there 
is  no  adjustment  from  base.  A  smaller 
size,  being  the  3"  top  and  iy2"  to 
bottom,  is  adjusted  at  10  cents  under 
base. 

Size  Group  No.  5 — Nut 

Group  5  “Nut”  coal  is  related  to  group 
4  and  in  most  cases,  with  the  exception 
of  the  first  grade  premium  coals,  is  rep¬ 
resented  by  a  10  cent  differential  in  value 
under  group  4.  'The  first  grade  premium 
coals  of  this  size  are  represented  by  a 
differential  of  20  cents  under  group  4. 

Size  Group  No.  6 — Domestic  Stoker 

Group  6  “Domestic  Stoker”  coals  are ! 
related  to  group  5  and  in  most  cases 
priced  the  same  as  group  5.  In  the 
minority  of  cases,  in  which  there  is  a 
price  differential  between  this  group  and 
group  5,  such  instances  consist  of  the 
premium  coals  of  this  group  for  which 
the  differential  is  from  5  cents  to  15 
cents  above  group  6  and  a  few  standard 
coals  within  the  group  where  the  differ¬ 


ential  is  5  cents  below  group  5.  For 
purposes  of  clarification  and  for  con¬ 
venience  in  comparison  under  coordina¬ 
tion  the  size  groups,  sub-groups,  and 
sizes  represented  within  the  size  groups 
as  set  forth  on  page  6  of  the  proposed 
schedule  have  been  revised  and  modified 
as  hereinafter  set  forth  in  these  findings. 

The  price  differentials  above  indicated 
appear  to  represent  every  marked  fluc¬ 
tuation  in  value  of  coal,  on  account  of 
size,  that  is  economically  sold. 

Approximate  Average  Screening 
Percentages 

The  approximate  average  screening 
percentages  for  the  various  sizes  pro¬ 
duced  in  this  District,  over  and  through 
the  size  screen  indicated,  are  as  follows: 

Percent 


Over  8” _  11 

Through  8"  and  over  6” _  8 

Through  6”  and  over  5” _  6 

25 

Through  5”  and  over  4" _  6 

Through  4"  and  over  3” _  9 

Through  3”  and  over  2" _  11 

26 

Through  2”  and  over  1V4'' _  11 

Through,!^'' _  38 


49 

These  averse  percentages  are  derived 
from  questionnaires  furnished  by  Code 
Members  of  District  8  in  respect  to  coal 
in  excess  of  2"  and  were  calculated  upon 
the  basis  of  research  made  on  behalf  of 
A.  C.  I. 

Basic  Average  Price  Differentials 

Using  the  base  prices  indicated,  and 
establishing  proposed  prices  for  the  vari¬ 
ous  sizes  produced  under  the  base  price 
and  size,  including  exceptions  and  quali¬ 
fications,  the  proposed  schedule  indicates 
that  the  basic  average  price  differential 
on  each  size  of  coal  will  be  approxi¬ 
mately  as  follows: 


6”  and  over  Block _ $2.80 

5”  Block _ 2.70 

6"  X  4”  Chunks _  2.60 

3”  X  5”  Furnace _  2.45 

2"  X  5"  Egg _ 2.35 

2"  X  3"  Stove _  2.  20 

lV4''x2’'Nut _  2.10 

2”  Nut-Slack _  1.80 


Average  Realization  on  Screening 
Combinations 

On  the  basis  of  these  proposed  prices, 
the  average  realization  at  any  one  mine, 
when  screening  any  combination  of  2,  3, 
4,  or  5  different  sizes,  will  come  within  a 
range  of  $2,157  to  $2,225  with  a  general 
increase  in  realization  when  more  than 
three  sizes  of  coal  are  screened.  A  table 
was  prepared  to  demonstrate  this  fact 
showing  various  screening  combinations 
of  sizes.  The  table  shows  the  percentage 
of  the  various  sizes  screened,  the  price 
under  base  for  each  size,  and  the  realiza¬ 
tion  for  each  size.  It  also  shows  the 
total  realization  which  will  be  derived 
from  any  ton  of  coal  screened.  This 
statement  entitled  “Weighted  Average 
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Realization  Per  Net  Ton  at  Base  Prices  in  the  Williamson  subdistrict,  the  Winl-  such  factors  in  representing  the  rela- 
from  Screening  Combination  of  2,  3,  4,  frede  and  Pond  Creek  seams.  tive  values  of  Domestic  coals.  The  con- 

and  5  Sizes,”  was  marked  Exhibit  No.  Prices  of  Block  and  Egg  coals  of  other  sideration  of  these  different  factors  ap- 
496  and  was  received  in  evidence.  seams  have  a  certain  rdationship  to  pears  to  account  for  the  variation  in 

these  base  coals  in  their  respective  sub-  differentials  for  industrial  use,  disclosed 
Domestic  Coals  districts  and  are  proposed  on  a  level  in  the  proposed  price  schedule,  as  com- 

_  with  competitive  coals  produced  in  other  pared  with  coals  for  other  uses. 

Size  Groups  1-6,  Inclusive 


oize  groups  i-o,  uiciuMve  subdlstricts.  The  matching  of  these  Assumir^  equal  monthly  shipments 

District  8  produces  three  base  qualities  coals  of  many  different  seams  requires  and  applying  the  seasonal  discounts  pro¬ 
of  Domestic  coal  with  many  superior  and  ^oalysis  of  tangible  factors,  and  the  ap-  posed  on  page  2  of  the  minimum  price 
grsides  related  to  those  bases,  plication  of  consumer  demand  as  shown  and  classification  schedule,  the  seasonal 
The  three  base  qualities  are  (1)  high  by  market  history  and  experience.  In  price  on  “Egg”  coal  appears  to  average 
grade  premium  coals,  (2)  standard  pre-  determining  this  market  history  and  ex-  6 Vi  cents;  on  “Stove  and  Nut”  coal  3% 
mium  coals,  and  (3)  standard  splint  pcrience,  the  past  five  years  experience  cents  less  than  the  winter  price  or  an 
and  gas  coals.  In  all  cases,  except  where  establishing  prices  by  Appalachian  average  of  5  cents  per  ton  less.  Adopt- 
there  is  the  intervention  of  an  abnormal  Coals,  Incorporated,  Code  Authorities,  ing  this  as  a  base,  out  of  a  total  of  1,332 
factor  of  value,  this  relationship  is  shown  District  Boards  functioning  under  tiie  prices  actually  proposed  in  the  sched- 
by  a  differential  in  first  grade  premium  Vhe  first  Coal  Control  Act,  ule  for  v^,iious  kinds,  sizes,  and  qualities 

coal  of  20  cents,  standard  grade  premium  were  used  to  some  extent.  of  coal  for  industrial  use,  350  are  at  the 

of  15  to  20  cents,  and  standard  splint  Prices  between  mines  operating  in  the  domestic  price,  158  are  above  the  do- 
and  gas  of  10  to  15  cents.  same  seam  as  set  forth  in  the  District  mestic  price,  and  824  are  below  the  do- 

Pirst  grade  premium  coals  are  those  s  schedule  vary  within  certain  mestic  price.  Of  the  158  prices  above 

which  in  size  group  1  are  classified  from  li*^Vs  due  to  difference  in  analytical  the  domestic  price,  130  are  5  cents 
A  to  D  and  priced  at  $3.40  to  $3.10  per  Quality,  structure,  and  other  factors  set  above;  of  the  824  prices  below  the  do- 
ton.  forth  in  the  Act.  Such  limits  appear  to  mestic  price,  317  are  5  cents  below  and 

Standard  grade  premium  coals  are  be  held  as  close  to  the  base  coal  as  is  195  are  10  cents  below.  The  remaining 
those  which  in  size  group  1  are  classi-  practicable  under  the  above  standards  312  prices  below  the  domestic  price  ap- 
fied  from  E  to  J  and  priced  at  $3.05  to  ^ud  appear  to  reasonably  afford  the  ply  to  coals  that  are  well  adapted  and 
$2  85  ner  ton  producers  their  existing  fair  market  established  for  domestic  use  that  would 


$2.85  per  ton.  proaucers  w 

Standard  splint  and  gas  coals  are  opportunity. 


those  which  in  size  group  1  are  classi¬ 
fied  from  K  to  O  and  priced  from  $2.80  o  xt  a 

to  $2.60  per  ton.  Group  No.  7  is  when  a  surplus  of  the  particular  size 

The  variation  in  price  from  grade  to  A  witness  for  the  District  Board  stated  currently  curtailing  production  be- 
grade  represents  a  variation  in  value  re-  with  reference  to  the  preparation  of  the  cause  of  unbilled  cars  blocking  the  mines’ 
suiting  from  consumer  acceptance  and  schedule  regarding  this  size  group  that  transportation  facilities, 
dealer  preference.  industrial  plants  require  a  fixed  price  Mine  Run  Coal 


Double  Screened — Industrial 


not  move  normally  to  industrial  use.  As 
a  rule,  the  only  time  such  coals  of  better 
domestic  quality  move  to  industrial  use 
is  when  a  surplus  of  the  particular  size 


lachian  Coals. 

Inter  and  Intra  Seam  Classifications 


for  this  purpose. 

Mine  Run  and  “Resultant”  coal  is 


dealer  preference.  industrial  plants  require  a  fixed  price  j^j^e  Run  Coal 

One  of  the  expert  witnesses  for  the  obtaining  throughout  the  year  in  order  mb 

District  Board  identified  and  introduced  to  establish  and  maintain  a  definite  and  Group  No.  8 

into  evidence  as  Exhibit  497  a  paper  economic  sales  policy.  Such  fixed  price  The  preponderant  tonnage  in  this  size 
entitled  “Table  of  Differentials  Between  enables  industrial  consumers  to  budget  group  is  classified  in  the  schedule  as 
Prices  of  Base  Coals  Proposed  for  Dis-  their  costs  and  determine  their  cost  per  “D,”  which  represents  a  minimum  price 
trict  No.  8  in  Size  Groups  1,  3,  and  9.”  unit  of  production  and  in  other  respects  of  $2.15  per  ton.  Such  price  closely  ap- 
This  exhibit  was  then  compared  by  the  leads  directly  to  sound  marketing  prac-  proximates  the  weighted  average  cost  of 
witness  to  Exhibit  No.  490  introduced  by  tice.  Industrial  coal  usually  moves  in  Minimum  Price  Area  No.  1.  District  No. 
the  Controller  of  Appalachian  Coals,  In-  equal  monthly  amounts,  the  principal  8  ships  very  little  mine  run  coal  for 
corporated,  which  was  entitled  “Differ-  exception  to  this  rule  occurring  in  the  Industrial  use  compared  with  the  total 
entials  In  Realization  Compared  with  case  of  seasonal  industries.  For  this  shipped.  Exhibit  No.  492  shows  that  for 
Differentials  Proposed  by  District  Board  reason,  past  practice  has  been  to  sell  the  year  1937,  only  2,224,072  tons  of 
8  on  Certain  Size  Groups.”  It  appears  Industrial  coal  either  currently  or  on  Mine  Run  coal  out  of  a  total  production 
through  comparison  of  the  prices  con-  contract  and  at  an  established  price  of  88,161,007  tons  of  coal  were  shipped 
tained  in  the  two  exhibits  that  they  throughout  the  year.  for  this  purpose. 

closely  approximate  each  other  and  In  recognition  of  these  considerations.  Mine  Run  and  “Resultant”  coal  is 
that  the  prices  proposed  by  the  District  the  price  schedule  of  District  8  sets  up  usually  sold  by  producers  in  District  8 
Board  insofar  as  these  size  and  base  Double  Screened  Industrial  coal  as  a  for  Railway  Locomotive  fuel  or  for  By¬ 
quality  groups  are  concerned  conform  separate  principal  price  group.  “Double  Product  use.  Only  14  rail  mines  in  the 
very  cosely  to  the  experience  of  Appa-  Screening”  is  a  term  of  common  usage  entire  District  load  Mine  Run  exclu- 
lachian  Coals.  in  the  industry  denoting  the  process  of  sively.  From  Exhibit  492,  it  appears 

^  ^  ^  passing  coal  through  a  screen  of  one  that  the  average  Mine  Run  realization 

Inter  and  Intra  Seam  Classifications  and  over  a  screen  of  a  different  size  of  the  District  in  1937  was  $2,172. 

Thprp  flrp  pprtfl.iri  bA5ip  pob.1^  in  PBPh  to  obtain  a  minimum  and  maximum  size  The  word  “Resultant  as  used  on  page 
suSsSet  u^n  “LhLto  and  intra  coal.  6  of  the  proposed  minimum  price  sched- 

seam  classifications  were  established.  The  factors  governing  the  establish-  ule  is  defined  as  “Mine  Run  coal  from 
In  the  Big  Sandy-Elkhom  subdistrict,  ment  of  differentials  in  coal  for  this  use  which  larger  sizes  have  been  removed, 
the  Millers  Creek  and  Elkhom  seams  are  different  in  many  respects  from  “Screened  Mine  Run,”  as  that  expres- 
are  established  as  the  base;  in  the  Har-  those  applying  to  the  establishment  of  sion  appears  on  page  6  of  the 
Ian  subdistrict.  No.  5  and  Harlan  seams  differentials  upon  Domestic  coals.  In  is  defined  as  “Mine  Run  from  which  t 
are  the  base;  in  the  Hazard  subdistrict,  industry,  coal  is  used  for  processing  or  fines  not  in  excess  of  %"  have  bee 
No.  4  and  No.  7  seams;  in  the  Kanawha  for  the  creation  of  energy,  rather  than  removed.” 
subdistrict,  the  Dorothy  and  Eagle  for  the  production  of  heat.  Accordingly,  — Slack  Coal 

seams;  in  the  Logan  subdistrict.  Island  in  representing  relative  values  with  ref-  Size  Group  No  9 

Creek  and  Chilton  seams;  in  the  South-  erence  to  Industrial  coal,  more  weight  ^ 

ern  Appalachian  subdistrict,  PeeWee  and  was  given  by  the  District  Board  to  fac-  Nut-Slack  coals  are  embraced  wi 
Jellico  seams;  in  the  Virginia  subdistrict,  tors  outside  of  market  experience  and  Group  No.  9  and  are  generally  . 

the  Upper  Banner  and  No.  5  seams;  and  consumer  acceptance  than  was  given  to  “General  Purpose”  coals.  The  prepo 
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derant  tonnage  for  this  group  is  classi¬ 
fied  as  “E”  for  which  a  price  of  $1.80  per 
ton  is  proposed.  This  price  applies  to 
various  seams  and  to  certain  mines  in 
each  of  the  principal  subdistricts,  ex¬ 
cept  Hazard  and  Southern  Appalachian. 
These  coals  are  known  as  general  pur¬ 
pose  coals,  with  some  exceptions,  for  the 
reason  that  from  their  analytical  quality, 
burning  characteristics,  past  marketing 
experience,  and  consumer  acceptance  it 
has  been  learned  that  they  can  ordinarily 
be  used  efficiently  in  almost  any  tsrpe  of 
furnace.  The  price  level  of  this  size  was 
determined  by  giving  consideration  to 
past  market  practice  and  experience. 

Records  of  Appalachian  Coals,  Incor¬ 
porated,  as  shown  in  Exhibit  No.  487 
show  that  the  average  realization  ob¬ 
tained  in  this  group  during  1937  was 
$1,091  below  the  average  realization  from 
group  1  coals.  It  appears  that  the  prices 
contained  in  the  proposed  minimum  price 
and  classification  schedule  will  realize  an 
average  of  $1,082  for  this  size  group. 

Modified  Nut  and  Slack 

Modified  Nut  and  Slack  as  defined  on 
page  1  of  the  proposed  minimum  price 
schedule  is  coal  from  which  “(a)  fines 
have  been  removed  through  screens  with 
openings  not  larger  than  10  Mesh;  (b) 
coal  from  which  a  portion  of  fines  has 
been  removed,  leaving  not  less  than  10 
percent  of  the  %"  x  0"  slack  in  the  coal 
shipped.” 

Screening  tests  made  for  Appalachian 
Coals,  Incorporated,  have  developed  the 
fact  that  the  size  consist  of  2"  x  0  Nut- 
Slack  in  District  8  per  50  tons  will  aver¬ 
age  32.5  tons  of  2"  x  %”  or  a  portion 
equal  to  65  percent,  whereas  the  remain¬ 
ing  17.5  tons  will  consist  of  %"  x  0  or 
35  percent. 

The  elimination  of  a  portion  of  the 
X  0  Slack  from  the  2"  x  0  Nut-Slack 
increases  the  coarse  coal  content  of  the 
remaining  portion  and  creates  a  product 
that  will  give  more  efficient  results  due  to 
the  fact  that  the  fuel  bed  is  more  porous, 
enabling  the  utilization  of  a  larger  por¬ 
tion  of  the  energy  developed  in  the  con¬ 
version  process. 

By  such  elimination,  as  indicated  at 
the  bottom  of  page  1  of  the  schedule,  the 
size  consist  will  vary  as  follows: 


Nut-Slack 

Containing  5  i 

tons  in  50 

Percent 

Size 

Tons 

90.0 

2"x%” 

45.0 

10.0 

%"x0 

5.0 

100.0 

Total 

50.0 

Nut-Slack  Containing  7.6 

tons  in  50 

Percent 

Size 

Tons 

85 

2''X3^" 

42.5 

15.0 

%"x0 

7.6 

100.0 

Total 

50.0 

Nut-Slack  Containing  10 

tons  in  50 

Percent 

Size 

Tons 

80 

2”  X  3/8" 

40.0 

20.0 

%''x0 

10.0 

100.0 

Total 

50.0 

Group  nine  2"  Nut-Slack  priced  at 
*1-80  will  realize  when  modified  by  tiie 


elimination  of  part  of  the  %"  by  0  Slack 
as  follows; 

When  modified  by  the  elimination  of 
all  but  5  tons  of  %"  x  0  Slack,  75  percent 
of  the  original  consist  will  be  sold  at 
$1.95;  25  percent  will  be  sold  at  $1.50, 
averaging  $1.84  for  the  total  2"  x  0  coal; 
when  modified  by  the  elimination  of  all 
but  7^2  tons  of  %"  X  0  Slack,  80  percent 
of  the  original  consist  will  be  sold  at 
$1.90  and  20  percent  at  $1.50,  averaging 
$1.82  for  the  total  2"  x  0  coal;  when 
eliminating  all  but  10  tons  of  %"  x  0 
Slack,  85  percent  of  the  original  consist 
will  be  sold  for  $1.85  and  15  percent  for 
$1.50,  averaging  $1.80. 

Degraded  Nut-Slack 

Degraded  Nut  and  Slack  is  defined  on 
page  2  of  the  proposed  minimum  price 
schedule  as  “coal  from  which  all  of  the 
1"  to  IV4"  top  and  Vb”  to  %”  bottom 
coal  has  been  removed.” 

The  elimination  of  the  IV4"  x  %" 
from  2"  X  0”  Nut  Slack  and  the  re¬ 
assembling  of  the  2"  X  IV4"  and  %"  x  0 
coal  will  create  an  unbalanced  size  con¬ 
sist  that  will  have  the  same  effect  as 
segregation  of  fines.  This  unbalanced 
size  consist  will  ordinarily  cause  any  con¬ 
sumer  attempting  to  use  it  considerable 
trouble  and  it  would  be  difficult  to  get 
normal  efficiency  out  of  its  use. 

Degraded  Nut  and  Slack  is  commonly 
made  by  producers  who  do  not  have  suf¬ 
ficient  trackage  under  the  tipple  to  load 
four  or  five  different  grades  of  coal 
simultaneously,  and  therefore  to  get  a 
better  realization  by  selling  the  Double 
Screened  Domestic  coal,  such  producers 
screen  it  out  of  2"  x  0  Nut-Slack  and 
re-assemble  the  larger  and  smaller  sizes 
which  they  sell  as  Industrial  Stoker  coal. 

Screen  tests  made  by  Appalachian 
Coals,  Incorporated,  indicate  that  42% 
of  the  total  content  of  2"  x  0  Nut-Slack 
produced  in  District  No.  8  is  %"  x  IV4"; 
thus  Degraded  Nut-Slack  will  contain 
39.7  percent  of  2"  x  iy4"  coal  and  60.3 
percent  of  %"  x  0  coal  instead  of  23 
percent  2"  x  iy4",  42  percent  of  VA" 
X  and  35  percent  of  %"  x  0.  This 
represents  an  increase  of  25.3  percent  of 
%"  X  0  coal  of  the  total  consist. 

In  recognition  of  that  fact,  the  pro-  I 
posed  minimum  price  schedule  prices 
this  Degraded  coal  at  10  cents  below  the 
price  of  2"  X  0  Nut-Slack.  The  pro¬ 
ducer  selling  the  Degraded  Nut-Slack 
under  the  proposed  minimum  price 
scheduled  will  realize  30  cents  more  per 
ton  for  42  percent  and  10  cents  less  per 
ton  for  58  percent  of  the  total  2"  x  0 
Nut-Slack.  Accordingly,  the  realization 
on  this  grade  of  coal  will  be  $1,868  per 
ton. 

Modified  and  Degraded  Nut-Slack  coal 
has  been  prepared  by  Code  Members  of 
District  No.  8  for  a  long  period  of  time. 
Markets  for  such  coals  have  been  found 
and  competition  has  existed.  A  distinct 
value  has  been  established  in  the  mar¬ 
ket.  With  reference  to  this  particular 
type  of  coal  in  group  No.  9,  the  mini¬ 


mum  price  schedule  recognizes  the  above 
mentioned  differentials  apparently  to 
preserve  competitive  opportunities  here¬ 
tofore  existing.  Failure  to  recognize 
such  differentials  would  disturb  compe¬ 
tition. 

Slack 

Size  Group  No.  10 

The  screening  of  coal  for  domestic 
stokers  creates  a  large  tonnage  of  %" 

X  0  to  Vs"  X  0  Slack  which  of  necessity 
has  to  find  a  market.  Practically  the 
only  market  for  this  Slack  is  in  connec¬ 
tion  with  the  pulverizer  units  which 
crush  coal  before  utilization.  Before 
Domestic  coal  was  extensively  screened, 
pulverizer  units  had  used  Nut-Slack. 

The  base  differential  as  established  by 
the  proposed  minimum  price  schedule 
between  coals  of  group  9  and  group  10 
,  in  the  case  of  %"  x  0  coal  is  15  cents 
and  in  the  case  of  V4"  x  0  coal  is  20 
cents.  Variations  from  these  base  dif¬ 
ferentials  are  due  to  analytical  qualities, 
past  market  practice  and  consumer  ac¬ 
ceptance.  Prices  proposed  for  group  10 
coals  apply  to  115  mines  and  range  from 
15  cents  to  55  cents  below  the  2"  x  0 
Nut-Slack  price.  These  differentials  are 
computed  on  the  basis  of  oil  treatment 
of  the  group  10  coals.  Item  No.  6  on 
page  1  of  the  proposed  minimum  price 
and  classification  schedule  fails  to  pro¬ 
vide  any  extra  charge  for  treating  this 
coal  as  the  District  Board  contends  that 
the  experience  in  District  8  indicates 
that  producers  will  be  compelled  to  re¬ 
sort  to  such  treatment  in  order  to  pro¬ 
cure  any  satisfactory  market.  The  av¬ 
erage  realization  obtained  by  members 
of  Appalachian  Coals  in  the  sale  of  coals 
in  this  category  during  the  year  1937 
was  41.8  cents  below  that  of  group  9 
co^s. 

It  appears  that  at  the  prices  proposed 
in  such  schedule,  on  the  basis  of  the 
District’s  1937  tonnage,  the  average  real¬ 
ization  from  coals  in  this  group  will  be 
32.5  cents  below  that  of  group  9. 

Reject  Coal 
Size  Group  No.  11 

TTiis  type  is  a  low  grade  coal  that  is 
rejected  either  by  separation  at  the  tip¬ 
ple  or  by  separation  in  the  mine.  It  is 
designated  as  group  No.  11  and  is  in¬ 
cluded  in  the  proposed  minimum  price 
schedule  on  page  6.  The  District  Board 
deemed  it  neces.sary  to  establish  a  mini¬ 
mum  price  for  this  “off-grade”  coal  that 
would  reflect  its  value  in  relation  to  other 
coals,  thus  enabling  it  to  move  in  suffi¬ 
cient  volume  to  permit  the  operation  of 
the  mine.  Reject  coal  is  necessarily 
mined  with  standard  coal.  The  average 
realization  derived  by  members  of  the 
Appalachian  Coals,  Incorporated,  from 
this  quality  group  for  the  year  1937  was 
10.9  cents  below  that  of  group  9.  On  the 
basis  of  the  prices  set  up  in  the  proposed 
schedule,  the  average  realization  from 
this  group  will  be  14.1  cents  below 
group  9. 
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Water  Gas,  Retort  Gas,  and  By-Product 
Coal 

Size  Groups  Nos.  12,  13,  14,  and  15 


may  be  sold  in  the  class  A  price  for  group 
15  coals. 

Railway  Locomotive  Fuel 


A  description  of  the  above  size  groups 
is  contained  at  the  bottom  of  page  6  of 
the  proposed  minimum  price  schedule. 

The  processes  for  gasifying  or  carbon¬ 
izing  coals  may  be  divided  essentially  into 
three  classes  (a)  where  the  only  purpose 
is  to  make  gas  (water  gas  machines  are 
used) ;  (b)  where  the  primary  purpose 
is  to  make  gas  but  with  coke  as  an  impor¬ 
tant  by-product  (retorts  are  used) ;  (c) 
where  the  primary  purpose  is  to  make 
by-product  coke  having  specific  proper¬ 
ties,  with  gas,  tar,  ammonia  and  light 
oil  as  by-products,  (the  by-product  coke 
oven  is  used) . 

Group  12  includes  the  sizes  usually 
purchased  for  water  gas;  groups  13  and 
14  include  the  sizes  usually  purchased 
for  retorts;  and  group  15  includes  the 
sizes  usually  purchased  for  by-product 
ovens. 

Factors  used  in  establishing  differen¬ 
tials  for  these  uses  vary  from  those  used 
for  Domestic  and  Industrial  coal  as  used 
generally.  Ash,  sulfur,  structure,  ability 
to  stand  thermal  stress,  quality  and 
quantity  of  gas  and  coke  residue,  market 
history  and  experience,  all  have  a  bear¬ 
ing  on  value  for  this  usage.  Considera¬ 
tion  of  these  factors  accounts  for  the 
variation  in  differentials  for  these  uses 
as  compared  with  other  uses. 

Price  relationships  as  between  coals  for 
these  uses  and  for  other  uses  have  been 
different  since  1933  and  the  provision 
identified  by  an  asterisk  on  page  6  of  the 
proposed  schedule  of  minimum  prices  is 
made  necessary  in  order  to  permit  pro¬ 
ducers  to  supply  coal  that  will  meet  by¬ 
product  specifications  where  it  is  neces¬ 
sary  to  ship  special  sizes  to  meet  such 
specifications  instead  of  Mine  Run,  Re¬ 
sultant,  Nut-Slack,  or  Screenings.  In 
such  cases  in  the  proposed  schedule,  such 
coal  takes  the  Grade  “A”  classification. 

Assuming  equal  monthly  shipments. 
Domestic  coal  at  the  proposed  prices  will 
average  5  cents  less  per  ton  than  the  win¬ 
ter  price.  On  this  basis,  out  of  the  total 
of  1,144  prices  for  various  kinds,  sizes, 
and  qualities  of  coal  for  Water  Gas,  Re¬ 
tort  and  By-Product  use,  167  are  at  the 
Domestic  groups  2,  3,  and  4  base  price 
and  of  the  Industrial  group  8  and  group 
9  base  price;  478  are  below  and  499  are 
above.  Of  the  478  below,  141  are  5  cents 
below  and  198  are  10  cents  below;  of  the 
499  above.  192  are  5  cents  above  and  101 
are  10  cents  above. 

Exhibit  492  shows  a  large  tonnage  of 
coal  in  these  groups  opposite  the  $2.15 
price.  Whenever  examination  of  a  D-1 
report  indicated  that  coals  of  size  groups 

12.  13.  and  14  were  being  shipped  for 
By-Product  use,  the  price  was  established 
at  $2.15  in  order  to  satisfy  the  provision 
appearing  on  page  6  of  the  proposed  price 
schedule  to  the  effect  that  any  grade  or 
size  of  coal  included  in  size  groups  12, 

13,  and  14  when  sold  for  By-Product  use, 


Item  13  on  page  3  of  the  proposed 
schedule  is  concerned  entirely  with  prices 
for  railway  locomotive  fuel.  Railroads, 
collectively,  use  more  fuel  than  any  other 
class  of  industry  in  the  United  States, 
consuming  approximately  20  percent  of 
the  entire  bitmuinous  production.  Such 
percentage  remains  constant  without  re¬ 
gard  to  fiuctuations  in  the  total  amount 
of  production.  Other  than  variations  in 
volume  of  traffic  due  to  changes  in  the 
rate  of  industrial  activity,  railroads  take 
coal  throughout  the  year  with  only  a 
relatively  slight  seasonal  variation  in 
tonnage.  This  regularity  of  demand  does 
not  occur  to  any  comparable  extent  in 
connection  with  coal  shipped  for  general 
application. 

Custom  has  divided  railroad  fuel  into 
two  general  classes — “on  line”  and  “off 
line.”  “On  line”  fuel  is  that  produced  on 
the  line  of  a  coal  carrying  railroad  and 
sold  to  that  railroad.  “Off  line”  fuel  is 
that  produced  on  a  coal  carrying  railroad 
and  sold  to  another  railroad.  The  pro¬ 
posed  schedule  contemplates  that  sales 
and  offers  for  sale  of  coal  for  railroad 
purposes  should  not  be  made  at  the 
minimum  prices  established  for  general 
application  as  the  District  Board  con¬ 
sidered  it  impracticable  to  use  the  same 
factors  in  classifying  coal  for  railway 
locomotive  fuel  as  are  used  for  classify¬ 
ing  coal  for  stationary  steam  generating 
plants.  Forced  drafts  cmd  other  methods 
of  inducing  combustion  for  steam  rais 
ing  purposes  in  the  operation  of  locomo 
tives  are  different  from  those  employed 
in  stationary  steam  generating  plants  on 
account  of  the  variable  load  factor  en¬ 
countered  by  locomotives  and  the  limited 
space  available  for  the  fire  box  and  at¬ 
tendant  api>aratus.  Consequently,  the 
spread  in  actual  value  as  between  high 
grade  and  low  grade  coals  is  not  as  great, 
when  used  for  locomotive  fuel  purposes, 
as  when  used  for  general  industrial  pur¬ 
poses. 

If  prices  established  for  general  appli¬ 
cation  were  charged  for  the  same  coals 
when  used  for  locwnotive  fuel,  the  nat¬ 
ural  policy  for  railroads  to  adopt  in  the 
purchase  of  railway  fuel  and  the  most 
probable  result  would  be  for  them  to  buy 
cheaper  coals,  depriving  those  operators 
producing  high  grade  steam  coals  of  a 
subst.antial  maricet.  Such  policy  would 
also  result  in  transferring  a  substantial 
tonnage  not  only  from  one  group  of 
mines  to  another,  but  also  from  one  Dis 
trict  to  another,  seriously  affecting  the 
production  of  one  District  in  favor  of 
another  District  and  resulting  in  undue 
prejudice  and  preference  as  between 
such  Districts. 

A  wider  range  of  quahty  is  permissible 
in  use  of  coals  for  railway  locomotive 
fuel  without  affecting  efficiency  than 
perhaps  in  any  other  classification  where 
a  considerable  amount  of  coal  is  re 
quired.  Because  of  this  permissible  wide 
range  in  quality,  it  has  been  the  prac¬ 


tice  of  coal  carrying  railroads  buying 
on  line”  locomotive  fuel  to  distribute 
their  purchases  so  as  to  give  as  large  a 
number  of  producers  as  is  economically 
possible  a  “back  log”  on  assured  outlet 
of  production  in  their  business.  Rail¬ 
roads  usually  have  standard  specifica¬ 
tions  regarding  railway  locomotive  fuel 
and  the  coal  of  any  Code  Member  that 
meets  the  specification  is  acceptable  to 
the  purchasing  railroad. 

The  District  Board’s  proposed  mini¬ 
mum  price  and  classification  schedule  on 
page  4  makes  provision  for  a  price  dif¬ 
ferential  between  railway  locomotive 
fuel  when  sold  to  “on  line”  and  “off  line” 
railroads.  This  provision  has  been  re¬ 
vised  as  hereinafter  set  forth.  The 
Commission  is  of  the  opinion  that  such 
provision  should  be  considered  under 
Section  4  n  (b). 

The  proposed  average  realization  for 
all  group  9  base  Nut-Slack  will  be  $1,742. 
The  proposed  railway  locomotive  fuel 
price  for  2"  Nut-Slack  is  $1.90  per  ton 
for  “A,”  “B,”  and  “D”  mines. 

The  proposed  average  realization  for 
all  group  nine  2%"  x  0  and  under  Nut- 
Slack  is  $1,746,  whereas  the  proposed 
railway  locomotive  fuel  price  for 
and  under  Nut-Slack  is  $1.75  for  “CT’ 
mines. 


Mixed  Coal 

Item  7  on  page  1  of  Exhibit  No.  485 
makes  provision  for  the  pricing  of  mixed 
coal  produced  by  a  single  mine  from  two 
seams  of  coal  when  the  coal  produced 
from  each  seam  has  been  classified 
otherwise  in  the  schedule.  The  pro¬ 
vision  is  as  follows:  “7.  Mixed  Cod 
From  Two  Seams:  A  mine  operating  in 
two  seams  priced  differently  shall  apply 
on  mixed  coal  a  price  based  on  the  per¬ 
centage  of  each  seam  loaded,  adjusted 
to  the  nearest  5  cents,  and  invoice  shall 
properly  identify  the  coal.”  The  neces¬ 
sity  for  such  provision  arises  out  of  the 
operation  in  the  District  of  at  least  one 
and  possibly  a  few  other  mines  which 
mix  their  coal. 

Cannel  Coals 

The  proposed  minimum  prices  for  can¬ 
nel  coals  as  set  forth  in  item  10  on 
page  2  of  Exhibit  No.  485  appear  to  be 
justified  by  virtue  of  the  fact  that  cannel 
coal  is  a  distinctive,  dry,  free-burning 
coal  usually  sold  in  small  quantities. 
Its  principal  use  is  in  open  grates  for 
domestic  auxiliary  heating  purposes.  It 
competes  directly  with  no  other  bitumi¬ 
nous  coal.  Accordingly,  the  qualities  re¬ 
flecting  its  values  are  independent  of  and 
separate  from  those  applying  to  the  re¬ 
mainder  of  the  coals  of  the  District. 
This  coal  sells  uniformly  in  an  unre¬ 
stricted  market  at  a  price  considerably 
above  domestic  coals. 

The  prices  of  Cannel  coal  as  set  forth 
in  such  schedule  appear  to  reflect  rela¬ 
tive  values  as  between  and  among  Can¬ 
nel  coals,  and  such  relative  values  as 
may  exist  between  Cannel  coals  and 
other  coals  of  the  District. 
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Protests 

The  Commission  having  heard  the  tes¬ 
timony  offered  by  each  of  the  Protes¬ 
tants,  and  each  protest  filed  with  the 
Commission  having  been  severally  read 
and  examined  in  connection  with  the 
briefs  filed  in  support  thereof,  and  the 
evidence  adduced  by  the  District  Board 
having  been  examined  and  considered 
in  connection  with  the  brief  of  the  said 
Board  in  reply  to  the  contentions  of 
each  of  said  Protestants; 

Now,  therefore,  in  consideration  of  all 
of  the  evidence,  both  oral  and  documen¬ 
tary,  and  the  argument  of  counsel  of¬ 
fered  on  behalf  of  the  District  Board 
and  by  the  Protestants,  the  Commission 
makes  the  following  findings  relating 
thereto,  and  denies  said  protest  or  al¬ 
lows  the  same  in  full  or  in  part  accord¬ 
ingly: 

Protests  denied 

The  following  protests  are  hereby  de¬ 
nied,  the  evidence  submitted  in  support 
thereof  being  insuflBcient  to  overcome 
the  proofs  submitted  by  the  District 
Board  to  the  effect  that  the  prices  as 
proposed  by  such  Board  for  such  coals 
are  in  conformity  with  the  requirements 
of  the  Act  and  of  Order  No.  247  of  this 
Commission,  as  well  as  for  the  reasons 
hereinafter  stated: 

1.  The  Red  Parrot  Coal  Company  re¬ 
quests  a  5  cent  per  ton  lower  classi¬ 
fication  in  each  of  size  groups  1  to  9, 
both  inclusive,  produced  at  its  No.  4  and 
No.  5  Mines  located  in  Kanawha  Sub¬ 
district,  No.  5  Bloc±  Seam.  No  evidence 
whatsoever  is  offered  relating  to  size 
groups  1  to  8,  both  inclusive.  One  an¬ 
alysis  of  the  coals  within  size  group  9 
was  offered  by  the  Protestant  as  against 
two  analyses  on  the  same  size  group 
submitted  by  the  District  Board.  These 
analsrses  indicate  that  the  coals  of  the 
Protestant  are  classified  by  the  District 
Board  in  the  same  class  as  other  com¬ 
parable  coals  produced  in  the  District. 

2.  Majestic  Collieries  Company,  oper¬ 
ating  the  Majestic  Mine,  Williamson 
Subdistrict,  Pond  Creek  and  Eagle  Seams, 
requests  elimination  of  size  group  15 
from  the  proposed  schedule  alleging  that 
such  a  size  group  results  in  protestant’s 
Pond  Creek  Slack  for  by-product  use,  be¬ 
ing  priced  at  5  cents  per  ton  less  than 
Eagle  Seam  Slack  coals  mentioned  by 
Protestant.  The  effect  of  the  elimina¬ 
tion  of  this  by-product  use  classification 
would  be  to  cause  Slack  coals  for  by¬ 
product  use  to  be  priced  as  shown  in  pro¬ 
posed  size  group  10,  in  which  size  group. 
Pond  Creek  Seam  Slacks  are  proposed  at 
a  price  of  25  cents  per  ton  less  than 
Eagle  Seam  Slack  coals.  In  evaluating 
1  coals  for  by-product  use  certain  factors 
are  considered  which  are  not  necessary 
elements  in  the  evaluating  of  coals  for 
general  combustion  uses,  and  under  the 
plan  proposed  by  District  Board  No.  8 
the  proposal  of  size  group  15  is  proper. 

3.  Elk  Creek  Coal  Company  operating 
Elk  Creek  No.  1  Mine,  Logan  Subdis- 
No.  12 - 7 


trict,  “C”  Seam,  requests  a  lower  classi¬ 
fication  in  size  groups  2,  3,  4,  5,  6,  7,  8, 
and  15,  and  requests  a  classification  of 
“C”  in  each  of  size  groups  12,  13,  and 
14.  This  is  a  new  mine  but  it  appears 
that  the  coals  produced  are  comparable 
to  the  coals  produced  by  other  mines  in 
the  same  seam  and  locality,  as  disclosed 
by  analyses  and  information  gathered 
by  the  District  Board. 

I  4.  Buffalo  Chilton  Coal  Company,  op¬ 
erating  Buffalo  No.  1  Mine,  Logan  Sub¬ 
district,  Chilton  Seam,  requests  a  lower 
classification  in  size  groups  1,  2,  3,  4,  5, 

6,  7,  8,  9,  12,  13,  14,  and  15.  The  Dis¬ 
trict  Board  classified  these  coals  with 
other  coals  from  the  same  seam  and  lo¬ 
cality  which  are  of  similar  analytical 
and  physical  qualities. 

5.  Guyan  Eagle  Coal  Company,  oper¬ 
ating  Guyan  No.  1  Mine,  Logan  Sub¬ 
district,  Island  Creek  Seam,  requests  a 
lower  classification  in  size  groups  2,  3, 

4,  5,  6,  7,  8,  9,  and  11.  No  anal3d;ical 
data  is  submitted  by  Protestant  to  sup¬ 
port  such  a  change.  Prom  the  analyses 
submitted  by  the  District  Board  and 
from  marketing  history,  it  appears  that 
these  coals  have  an  equal  marketing 
opportunity  to  other  coals  within  the! 
classification  as  proposed  by  the  District 
Board. 

6.  West  Virginia  Coal  and  Coke  Cor¬ 
poration,  operating  six  mines  in  the 
Logan  Subdistrlct,  5  mines  in  the  Island 
Creek  Seam  and  one  mine  in  the  Eagle 
Seam,  requests  that  it  be  given  a  price 
of  $1.85  on  3"  Resultant  for  railroad 
locomotive  fuel  sold  to  off  line  railways, 
and  requests  that  size  group  9  Nut-Slack 
prices  be  raised  on  Island  Creek  Coal 
Company’s  No.  21  Mine,  Logan  Subdis¬ 
trict,  Island  Creek  Seam,  and  on  the 
Red  Jack  Coal  Corporation,  No.  5  Mine, 
Williamson  Subdistrict,  Tracker  Seam.  1 
With  respect  to  the  request  on  railroad 
locomotive  fuel  there  is  not  sufficient 
mailcet  history  to  determine  if  3"  Re¬ 
sultant  has  a  value  different  than  4" 
Resultant  when  used  for  railroad  loco¬ 
motive  fuel.  With  respect  to  raising  the 
size  group  9  Nut-Slack  prices  on  Island 
Creek  Coal  Company’s  No.  21  Mine  and 
Red  Jacket  Coal  Corporation’s  No.  5 
Mine,  the  claim  is  based  on  the  assertion 
that  Nut-Slack  coals  from  these  two 
competitive  mines  have  been  in  competi¬ 
tion  with  petitioner’s  Island  Creek  Seam 
operations,  and  that  their  market  ac¬ 
ceptance  warrants  the  same  price  in 
group  9  as  petitioner’s  standard  Island 
Creek  Nut-Slack,  namely.  Class  “G- 
1.70,”  but  a  comparison  of  the  analyses 
and  the  fact  that  petitioners  state  they 
have  been,  until  very  recently,  in  a  posi¬ 
tion  of  knowing  nothing  about  those 
coals  and  the  fact  that  the  Red  Jacket 
No.  5  Mine  has  only  one  account  on  Nut- 
Slack  and  has  been  closed  down  since 
June,  1938,  are  clearly  indicative  that 
the  information  of  the  Protestants  is 
erroneous. 

7.  Allbum  Collieries  Cwnpany,  operat¬ 
ing  the  Allbum  Mine,  Williamson  Sub¬ 
district,  Alma  Seam,  requests  a  lower 


classification  in  size  groups  7,  8,  and  9. 

No  evidence  is  offered  in  support  of  said 
protest  with  the  exception  of  Exhibit 
No.  532,  being  a  list  of  competitive 
mines  and  alleged  typical  analyses  on 
size  groups  8  and  9.  The  exhibit  com¬ 
pares  the  coals  of  the  Allburn  Collieries 
Company  with  these  competitive  mines 
and  indicates  that  the  petitioner’s  coals 
in  size  groups  8  and  9  are  properly  clas¬ 
sified  with  competitive  coals  from  the 
same  seam  and  in  the  same  subdistrict. 
The  analyses  of  133  cars  of  2"  Nut- 
Slack,  contained  in  the  exhibit,  were 
taken  at  destination  and  do  not  prop- 
j  erly  show  the  quality  of  coal  on  a  com- 
I  parable  basis  with  other  mines  where 
the  samples  were  taken  at  the  tipple. 

Petitioner  also  requests  that  the  dif¬ 
ferential  of  35  cents  per  ton  pro¬ 
posed  between  size  groups  7  and  9  be 
narrowed.  Weighing  this  contention 
against  the  evidence  offered  by  the  Dis¬ 
trict  Board  as  to  the  differential  between 
the  various  size  groups,  it  is  apparent 
that  for  the  purposes  of  coordination 
this  spread  of  35  cents  per  ton  is  proper. 

Petitioner  also  requests  that  the  num¬ 
ber  of  size  groups  as  proposed  by  the 
District  Board  be  reduced.  The  Com¬ 
mission  herein  has  revised  the  proposed 
size  groups  for  reasons  herein  stated. 
Consequently  further  consideration  of 
this  request  is  unnecessary. 

8.  'The  Kemmerer  Gem  Coal  Com¬ 
pany,  operating  the  Kem  Gem  Mine, 
Virginia  Subdistrict,  No.  5  Seam,  and 
the  Virginia  Iron,  Coke  and  Coal  Com¬ 
pany,  operating  the  Monarch  Mine,  Vir¬ 
ginia  Subdistrict,  No.  5  Seam  jointly  re¬ 
quest  lower  prices  in  size  groups  12,  13, 
and  14.  With  a  single  exception  these 
two  mines  now  have  the  lowest  clas¬ 
sification  of  any  mines  in  District  8  in 
size  groups  12, 13,  and  14.  The  evidence 
indicates  that  petitioner’s  mines  have 
no  normal  markets  for  Retort  and  Water 
Gas  use  and  that  a  lowering  of  these 
prices  would  tend  to  shift  this  business 
to  petitioners  to  the  detriment  of  Code 
Members  who  now  have  and  have  had 
for  some  time  these  outlets  in  their  nor¬ 
mal  consuming  markets. 

9.  Marlowe  Coal  Company,  operating 
Defiance  Mine,  Hazard  Subdistrict,  Haz¬ 
ard  No.  4  and  No.  7  Seams,  requests  a 
lower  classification  in  size  groups  1,  3, 
and  7.  The  output  of  this  mine  is  loaded 
from  the  No.  4  and  No.  7  Seams  mixed. 
Ihe  coals  from  the  Hazard  No.  7  Seam 
are  somewhat  similar  in  characteristics, 
and  the  same  sizes  of  coals  frc«n  the 
Hazard  No.  4  Seam  are  somewhat  su¬ 
perior  analytically  but  do  not  have  as 
firm  a  structure  as  the  Hazard  No.  7 
Seam  Lump  and  Egg  sizes.  'The  coals 
from  these  seams  are  not  always  mixed 
but  sometimes  are  sold  separately.  The 
evidence  indicates  that  petitioner’s 
Lump  and  Egg  coal  is  priced  at  the 
same  rate  as  cwnpetitive  coals  within 
the  same  producing  region,  and  there  is 
no  persuasive  evidence  to  the  effect  that 
the  structure  of  petitioner’s  Lump  and 
Egg  is  Inferior  to  the  structure  of  the 
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other  coals  produced  from  the  same 
seams  and  given  the  price  classification 
as  petitioner’s  Lump  and  Egg. 

10.  Octavia  Coal  Mining  Corporation, 
operating  Octavia  Mine,  Williamson 
Subdistrict,  Pond  Creek  Seam,  requests 
a  lower  classification  in  size  group  15. 
The  coals  shipped  for  by-product  use 
are  normally  either  Nut-Slack  or  Mine 
Run  or  3"  Resultant,  and  Protestant 
admits  that  any  change  in  the  price  of 
petitioner’s  group  15  By-Product  coal 
will  also  necessitate  a  change  in  other 
Pond  Creek  Seam  Mines  for  this  group. 

A  comparison  of  the  analyses  of  these 
coals  and  their  market  acceptance  as 
compared  with  the  other  coals  given  a 
similar  classification  indicates  that  the 
coals  have  been  properly  classified. 

Petitioner  also  requests  that  it  be 
given  a  classification  “H”  in  size  group 

7  and  that  its  classification  in  size  group 

8  be  lowered  from  “G”  to  “J”  for  its 
top  strata  coal.  Petitioner  separates  this 
upper  strata  coal  from  the  regular  lower 
strata  coal  although  producers  in  the 
same  seam  load  both  top  and  bottom  as 
being  the  same  seam  of  coal.  It  appears 
from  the  evidence  that  according  to  the 
quality  of  petitioner’s  top  strata  coal  | 
and  according  to  the  normal  markets  to 
which  this  coal  flows  that  the  price  pro¬ 
posed  by  the  District  Board  for  this  top 
strata  coal  is  proper.  There  is  not  suf¬ 
ficient  evidence  in  the  record  to  warrant 
the  Commission  in  approving  a  price  for 
a  size  group  7  coal  for  this  mine.  There 
is  no  evidence  to  indicate  that  petitioner 
makes  a  double  screened  coal  from  this 
top  strata. 

11.  Cedar  Grove  Collieries,  Inc.,  oper¬ 
ating  Cedar  Grove  Mine,  Kanawha  Sub¬ 
district,  Cedar  Grove  Seam,  classified  by 
the  District  Board  as  F-175  in  size  group 
9,  requests  that  it  be  given  the  same 
classification  as  certain  other  named 
mines  classified  as  “G”  and  “H”  in  the 
same  size  group.  There  is  no  evidence 
whatsoever  to  indicate  that  one  of  these 
mines,  namely,  the  Kanawha  and  New 
River  Barge  and  Rail  Coal  Mines,  Inc., 
ever  shipped  any  size  coal  other  than 
Mine  Run  nor  have  any  analyses  been 
submitted  for  this  mine  in  size  group  9. 
Petitioner  states  that  an  unnamed  buyer 
purchases  coal  from  each  of  four  named 
mines,  but  there  is  no  evidence  to  indi¬ 
cate  the  prices  paid  for  such  coals.  A 
comparison  of  the  analyses  and  other 
factors  indicates  that  the  prices  pro¬ 
posed  by  the  District  Board  for  each  of 
these  mines  are  proper. 

12.  High  Splint  Coal  Company,  oper¬ 
ating  Hi-Lo  Mine,  Harlan  Subdistrict, 
High  Splint  Seam,  requests  a  lower  clas¬ 
sification  in  size  group  6.  'This  request 
is  based  on  the  claim  that  although  the 
larger  coals  of  this  mine  are  of  the  high¬ 
est  quality  Domestic  coal,  the  smaller 
sizes  descend  in  quality.  'The  price  pro¬ 
posed  for  this  stoker  size  for  petitioner’s 
mine  is  10  cents  below  the  top  price  for 
Group  6  coals  and  is  the  same  price  pro¬ 
posed  for  stoker  coals  from  such  ch£ir- 
acteristic  seams  as  the  standard  grades 


of  Elkhorn,  High  Splint,  Jellico,  No.  5, 
(Harlan- Virginia) ,  PeeWee  and  Taggert. 
Prom  the  analyses  it  appears  that  peti¬ 
tioner’s  size  group  6  coal  is  comparable 
to  the  other  size  group  6  coals  in  the 
same  classification.  Petitioner  has  pre¬ 
sented  no  evidence  to  indicate  that  his 
coals  possess  any  characteristics  that 
would  differentiate  it  between  the  other 
class  “E”  coals  in  this  size  group. 

13.  Southern  Mining  Company,  oper¬ 
ating  Amru  Mine,  Mason  Seam,  South¬ 
ern  Appalachian  Subdistrict,  requests  a 
lower  classification,  in  size  group  8.  'The 
price  given  this  size  coal  for  petitioner’s 
mine  is  10  cents  lower  than  any  other 
Mine  Run  coal  produced  in  the  Mason 
Seam  of  similar  analytical  quality.  Since 
these  other  mines  of  similar  anal3d;ical 
quality  appear  to  be  of  a  firmer  struc¬ 
ture  than  petitioner’s  and  since  they  are 
now  priced  at  10  cents  per  ton  above  pe¬ 
titioner’s  Mine  Run,  it  appears  that  the 
classification  given  petitioner’s  mine  is 
proper. 

14.  Cambria  Coal  Company,  operating 
Royal  Mine,  Southern  Appalachian  Sub¬ 
district,  Lower  Dean  Seam,  requests  a 
lower  classification  in  size  group  3.  'This 
request  is  based  on  the  claim  that  peti¬ 
tioner’s  Egg  coal  is  of  a  very  soft  struc¬ 
ture  and  very  friable.  Petitioner’s  Nut- 
Slack  price  is  35  cents  per  ton  higher 
than  other  Nut-Slack  coals  in  the  Dean 
Seam  indicating  the  general  quality  of 
petitioner’s  coal  to  be  better  than  the 
other  Dean  Seam  coals.  'The  analyses 
indicate  that  petitioner’s  Egg  Coals  are 
comparable  with  the  other  Dean  Seam 
Egg  coals  in  the  same  class.  There  is 
not  sufficient  evidence  to  indicate  that 
the  difference  in  friability,  if  any  there 
be,  between  petitioner’s  coal  and  other 
Dean  Seam  coals  is  such  as  would  war¬ 
rant  a  lower  classification. 

15.  High  Point  Coal  Company,  operat¬ 
ing  No.  2  Mine,  Southern  Appalachian 
Subdistrict,  Red  Ash  Seam,  requests  a 
lower  classification  in  size  groups  1  and 
2,  stating  that  these  sizes  should  each  be 
reduced  10  cents  per  ton  from  the  pro¬ 
posed  prices  because  of  the  soft  irregular 
structure  and  excessive  degradation  of 
the  coal  when  stored  and  because  the 
coal  is  water-stained  and  discolored.  It 
is  claimed  that  the  prices  for  these  coals 
are  not  properly  correlated  as  to  the  dif¬ 
ferential  between  petitioner’s  coals  and 
those  from  the  PeeWee  Seam  and  Jellico 
Seam.  Petitioner  now  has  a  5  cent 
wider  spread  between  his  coals  and  the 
PeeWee  Seam  coals  than  were  proposed 
by  the  District  Board  in  1937.  The  Jel¬ 
lico  Seam  coals  are  classified  higher 
than  petitioner’s  coals.  In  the  absence 
of  positive  testimony  as  to  the  compara¬ 
tive  friability  of  petitioner’s  coal  with 
that  of  other  coals  produced  in  the  Dis¬ 
trict,  and  in  the  absence  of  testimony 
relating  to  marketability  and  consiuner 
acceptance,  the  Commission  must  hold 
that  the  appraisal  of  petitioner’s  coal 
made  by  the  District  Board  is  proper. 

16.  Elkhom  and  Jellico  Coal  Com¬ 
pany,  Inc.,  operating  Wolram  Mine, 


Hazard  Subdistrict,  Hazard  No.  4  and 
Whitesburg  Seams,  requests  a  lower 
classification  in  size  group  9.  This  mine 
is  a  blend  of  the  Hazard  No.  4  and  the 
Whitesburg  Seams.  Only  one  other 
mine  operates  in  the  Hazard  No.  4  and 
the  Whitesburg  Seams,  namely,  the 
Sandlick  Coal  Company,  Belcraft  Mine. 
A  comparison  of  the  analyses  of  these 
two  mines  indicates  that  petitioner’s 
mine  produces  a  similar  quality  coal,  and 
these  two  mines  are  each  given  the  same 
classification  in  size  group  9.  There  are 
no  lower  classifications  for  Hazard  No.  4 
nor  mixtures  of  Hazard  No.  4  and 
Whitesburg  Seam  mines.  The  classifi¬ 
cation  given  by  the  District  Board  is 
proper. 

17.  Kelley’s' Creek  Colliery  Company, 
operating  No.  2  and  No.  6  Mines,  Kan¬ 
awha  Subdistrict,  Lewiston  Seam,  re¬ 
quests  a  lower  classification  in  size 
groups  2,  3,  4,  5,  6,  and  7.  Petitioner’s 
coals  which  move  largely  for  domestic 
purposes  are  classified  as  comparable  to 
coals  of  similar  nature  produced  in  the 
immediate  vicinity  of  petitioner’s  mine 
in  the  Kanawha  Subdistrict  which  are 
competitive  with  petitioner.  The  anal¬ 
yses  indicate  that  the  quality  of  peti¬ 
tioner’s  Double  Screened  coal,  as  com¬ 
pared  with  the  quality  of  the  coal  pro¬ 
duced  by  petitioner’s  competitors,  is  sim¬ 
ilar  and  possesses  similar  physical  char¬ 
acteristics. 

18.  'The  Lorado  Coal  Mining  Com¬ 
pany,  operating  Lorado  No.  1  and  No.  2 
Mines,  Logan  Subdistrict,  Chilton  Seam, 
requests  that  the  group  9  Nut-Slack 
price  levels  on  coals  from  the  Island 
Creek,  Dorothy  and  Hazard  Seams,  be 
raised.  No  evidence  was  offered  in  sup¬ 
port  of  this  request,  but  from  an  ex¬ 
amination  of  the  entire  record  it  ap¬ 
pears  that  none  of  the  coals  from  any 
of  the  seams  mentioned  by  petitioner 
have  any  peculiar  burning  character¬ 
istics  which  might  be  considered  dis¬ 
tinctive  for  any  of  these  individual 
seams  and  which  would  be  either  a  det¬ 
riment  or  a  benefit  to  either  one  of  these 
seams  as  compared  to  the  other.  There 
is  no  evidence  that  warrants  the  grant¬ 
ing  of  the  protest. 

19.  Leevale  Collieries,  Inc.,  No.  1 
Mine,  Kanawha  Subdistrict,  Dorothy 
Seam,  requests  a  lower  classification  in 
size  group  9.  It  appears  from  the  evi¬ 
dence  that  analytically  the  petitioner’s 
group  9  Nut -Slack  is  properly  classified 
between  the  “E”  and  “G”  classifications 
of  other  Dorothy  Seam  coals,  and  that 
the  “F”  classification  is  fair,  reasonable 
and  proper. 

20.  Dixport  Coal  Company,  operating 
Star  Slope  Mine,  Kanawha  Subdistrict, 
Perryville  Seam,  requests  a  lower  classi¬ 
fication  in  size  groups  12,  13,  14,  and  15. 
Petitioner  sells  no  coal  for  gas  or  by¬ 
product  purposes  even  during  periods  of 
unregulated  prices.  'The  Board  classi¬ 
fied  petitioner’s  coals  as  similar  to  and 
competitive  with  coals  from  the  No,  2  Gas 
Seam  in  the  Kanawha  Subdistrict,  these 
being  Hatfield-Campbell  Creek  Coal 
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Company,  No.  4  Mine,  Ridgeview  Coal  same  as  those  presented  for  the  Logan  men  familiar  with  the  producing  fields 
Company,  Ridgeview  Mine,  Koppers  Coal  County  Coal  Corporation  (see  above) ,  in  District  No.  8.  The  protest  is  accord- 
Company,  Powellton  No.  4  Mine,  all  of  and  are  disposed  of  in  the  same  manner,  ingly  denied,  without  prejudice,  to  the 
which  are  in  the  “A”  classification  for  With  respect  to  size  groups  9  and  10  right  of  the  protestant  to  submit  further 
size  groups  12  to  15,  inclusive.  It  ap-  for  No.  1  Mine,  it  appeared  from  the  evi-  evidence  to  the  District  Board  for  action 
pears  that  petitioner’s  mine  is  properly  dence  that  the  group  9  Nut-Slack  for  by  the  Board  or  the  Commission, 
so  classified.  petitioner  is  properly  priced  in  the  high  The  same  company  requested  a  lower 

21.  Black  Band  Coal  Company,  operat-  fusion  group  and  that  any  lowering  of  classification  in  size  groups  1  and  8  for 

ing  Reynolds  Mine,  Kanawha  Subdis-  this  price  would  not  be  justified.  The  its  Cooperative  Mine,  Southern  Appa- 
trict,  Black  Band  Seam,  requests  a  lower  similarity  in  analytical  quality  between  lachian  Subdistrict,  No.  2  and  No.  3 
classification  in  size  groups  1  and  9.  the  group  9  and  group  10  Nut-Slacks  Seams,  from  an  “O”  classification  to  a 
Petitioner’s  Block  coal  is  priced  10  cents  of  petitioner  warrants  no  wider  spread  “T”  classification  in  size  group  1,  and 
lower  than  the  standard  grade  Winifrede  in  the  prices  between  these  size  groups  from  "F”  classification  to  “L”  classifica- 
Seam  Block  coals  and  20  cents  lower  than  than  is  proposed  by  the  District  Board,  tion  in  size  group  8.  Normally,  the  coal 
the  standard  Dorothy  Seam  Block  coals.  With  respect  to  size  groups  4,  5,  6,  from  Seams  Nos.  2  and  3  are  mixed  but 
It  has  a  firm  structure  and  a  reasonably  and  7  for  the  No.  2  Mine,  it  appears  that  petitioner  wishes  to  develop  a  market  on 
good  appearance.  In  analytical  quali-  the  structure,  analsrtical  characteristics,  the  No.  2  Seam  coal  separately  from  the 
ties  it  compares  favorably  with  Winifrede  and  general  consumer  acceptance  justify  No.  3  Seam,  claiming  that  a  mixture  of 
and  Dorothy  Seam  Block  coals,  and  con-  the  prices  established  for  these  softer  No.  2  coal  degrades  No.  3  Seam  coal  since 
sumer  acceptance  favors  petitioner’s  structure  Double  Screened  coals.  As  for  the  No.  2  coal  is  inferior  in  quality. 
Block  above  those  Block  coals  priced  petitioner’s  request  for  a  lower  price  for  Petitioner  submitted  analyses  from  its 
lower  than  petitioner’s  and  which  peti-  group  10  Slack,  it  appears  that  this  coal  No.  1  Mine,  operating  exclusively  in  the 
tioner  claims  to  be  similar.  Petitioner’s  has  a  high  fusion  temperature  as  com-  No.  2  Seam,  but  has  no  analyses  on  the 
Nut-Slack  is  analsrtically  and  otherwise  pared  with  the  other  coals  within  the  No.  2  Seam  at  the  Cooperative  Mine, 
comparable  to  other  group  9  Nut-Slacks  same  classification.  If  petitioner’s  Slack  There  is  not  sufiQcient  evidence  presented 
given  the  same  classification.  coal  were  reduced,  as  requested,  to  a  “K”  to  accurately  determine  the  value  of 

22.  Logan  County  Coal  Corporation,  classification,  he  would  have  an  advan-  petitioner’s  No.  2  Seam  coals  at  the  Co¬ 
operating  the  Lundale  and  McGregor  tage  over  other  coals  now  in  class  “K,”  operative  Mine,  and  the  protest  is  ac- 
Mines,  Logan  Subdistrict,  Chilton  Seam,  all  of  vdiich  have  a  medium  to  low  fu-  cordingly  denied,  without  prejudice,  to 
requests  a  lower  classification  in  size  sion  temperature  with  the  exception  of  the  right  of  the  Protestant  to  submit 
groups  2,  3,  4,  5,  6,  7,  8,  and  9,  and  re-  petitioner’s  aflaiiated  company,  Logan  any  further  competent  evidence  to  the 
quests  a  difference  in  price  between  Coimty  Coal  Corporation,  Lundale  Mine.  District  ..Board  for  later  action  by  the 
2”  x  0  and  IVi"  x  0  Nut-Slacks.  With  With  respect  to  size  group  9  for  No.  3  Board  or  the  Commission. 

respect  to  size  groups  2  to  7,  inclusive.  Mine,  analsrtical  comparisons  indicate  26.  Glogora  Coal  Company,  operating 
it  appears  that  petitioner’s  coals  are  that  petitioner’s  group  9  Nut-Slack  is  Blue  Pennant  No.  13  Mine,  Kanawha 
similar  to  others  in  Logan  Subdistrict  in  analytically  comparable  to  other  mines  Subdistrict,  No.  5  Block  Seam,  requests  a 
the  same  classification  and  that  such  in  classification  "F.”  lower  classification  in  size  groups  1,  2, 

prices  on  double  screened  sizes  are  proper  24.  Ruth-Elkhom  Coals,  Inc.,  operat-  and  3.  The  Blue  Pennant  Lump  and 
as  disclosed  by  the  evidence  relating  not  ing  Harold  Mine,  Big  Sandy-Elkhom  Egg  is  comparable  to  those  sizes  pro- 
only  to  the  structural  characteristics  of  Subdistrict,  Elkhom  Seam,  requests  a  duced  by  the  Princess  Dorothy  Coal 
the  coal  but  also  to  the  analytical  quali-  lower  classification  in  size  groups  1  and  Company  and  the  Red  Parrot  Coal  Corn- 
ties.  With  respect  to  size  group  8,  where  9.  Prom  the  anal3^s  submitted,  it  ap-  Pany,  both  produced  from  the  No.  5 
petitioner  asks  that  a  price  equal  to  the  pears  that  petitioner’s  group  1  Lump  is  Block  Seam,  and  to  coals  produced  from 
cost  of  production  be  established,  we  find  properly  classified  as  “H.”  Petitioner’s  the  Winifrede  Seam  by  the  Sycamore 
no  justification  therefor.  coal  has  a  fair  structure  and  hfl.s  the  Coal  Company  and  the  Buffalo  Wini- 

With  respect  to  group  9,  a  compari-  same  screening  percentages  as  a  num-  frede  Coal  Company,  all  of  which  are 
son  of  the  analyses  of  petitioner’s  Nut-  ber  of  other  coals  in  the  same  classi-  classified  the  same  as  petitioner’s  in 
Slack  coals  with  the  other  Nut-Slack  fication  and  in  the  same  general  dis-  size  groups  1,  2,  and  3.  Said  coals  are 
coals  similarly  classed  together  with  trict.  There  is  not  suflBcient  evidence  Priced  at  25  cents  above  coals  in  the 
other  evidence  indicates  that  petitioner’s  to  sustain  the  contention  that  the  coal  Hazard  No.  6  and  No.  7  Seams.  'The 
coals  from  the  Lundale  and  McGregor  from  this  mine  has  such  a  soft  structure  evidence  indicates  that  these  sizes  should 
Mines  have  been  properly  classified.  as  would  warrant  a  lowering  of  the  clas-  properly  remain  at  25  cents  above  the 
With  respect  to  a  request  for  a  dif-  sification  proposed  by  the  District  Board,  standard  Island  Creek  coals  in  the  same 
ferential  in  price  between  0  x  2"  and  With  respect  to  size  group  9,  it  appears  size  group,  and  10  cents  below  the  stand- 
0  X  Nut-Slacks,  it  appears  that  from  the  analyses  that  petitioner’s  coals  Dorothy  Seam  coal  In  the  same  size 
some  plants  prefer  the  one  size  while  are  a  relatively  high  quality,  high  fusion  group. 

others  prefer  the  other,  but  that  for  Nut-Slack  coal,  and  that  market  history  27.  Princess  Dorothy  Coal  Company, 
the  general  purposes  of  approving  pro-  justifies  the  classification  by  the  Dis-  operating  Princess  Dorothy  Mine,  Kana- 
posed  prices  for  coordination  purposes,  trict  Board.  wha  Subdistrict,  No.  5  Seam,  requests  a 

it  appears  that  the  prices  as  proposed  25.  "The  Steams  Coal  and  Lumber  lower  classification  in  size  groups  1,  2, 
by  the  District  Board  are  proper.  Company  presented  a  protest  against  the  Coals  in  size  groups 

23.  Amherst  Coal  Company,  operat-  classification  proposed  by  the  District  ®  comparable  to 

ing  Mines  No.  1  (Island  Creek  Seam),  Board  for  the  coals  produced  at  its  Blue  coals  produced  by  the  Glogora  Coal 
No.  2  (Eagle  Seam),  and  No.  3  (Island  Heron  Mine  in  Size  Groups  1,  2,  3,  4,  Company  at  their  Blue  Pennant  Mine 
Creek  Seam),  all  in  Logan  Subdistrict,  5,  6,  7,  8,  9,  13,  and  14  on  the  grounds  othere  mentioned  in  that  petition, 

requests  a  lower  classification  in  size  that  said  mine  is  in  the  No.  1  Seam  therefore  have  been  properly  classi- 

sroups  2  and  3  and  a  price  on  group  8  rather  than  in  the  No.  IV2  Seam,  as  Aed  by  the  District  Board.  With  respect 
comparable  to  the  cost  of  production,  designated  by  the  District  Board,  and,  I'O  size  group  9  Nut-Sl^k,  the  analyses 
wwer  classifications  are  also  requested  consequently,  produces  a  coal  of  a  qual-  iridicate  that  this  coal  has  also  been 
^r  size  groups  9  and  10  for  No.  1  Mine,  ity  inferior  to  the  coals  in  the  No.  1 V2  ProPcrly  classified  by  the  District  Board. 

No.  2  Mine,  lower  classification  is  Seam.  This  is  a  new  mine,  and  addi-  Irr^iana  Gas  and  Chemical  Cor- 

rcquested  in  each  of  size  groups  4,  5,  6,  tional  evidence  is  required  to  disturb  the  poration  (coal  consumer),  Terre  Haute, 
and  10,  and  for  No.  3  Mine  a  lower  proposals  made  by  the  District  Board,  Indiana,  requests  that  the  use  classifica- 
classiflcation  is  requested  for  size  group  which,  from  the  evidence,  appear  to  have  tion  for  By-Product  coal  be  eliminated 
9.  The  grounds  for  this  protest  are  the  been  made  after  extensive  studies  by  and  that  the  general  price  structure  on 
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coal  for  by-product  purposes  be  low¬ 
ered.  The  factors  covering  the  value  of 
a  By-Product  coal,  such  as  coking  char¬ 
acteristics,  gas,  and  tar  yield,  and  the 
characteristics  of  the  coke  are  quite  dif¬ 
ferent  from  the  factors  determining  the 
value  of  a  steam  coal  wherein  thermal 
value,  burning  characteristics,  nature  of 
ash,  and  preparation  are  the  prime 
factors.  Due  to  the  necessity  that  cer¬ 
tain  characteristics,  not  required  for 
general  steam  purposes,  are  required  for 
by-product  use,  it  is  apparent  that  coals 
have  a  value  when  applied  to  by-product 
use  different  than  when  applied  for  gen¬ 
eral  steam  purposes,  and  it  being  the 
opinion  of  the  members  of  the  District ! 
Board  that  the  coals  produced  from 
District  No.  8  do  have  a  difference  in 
value,  we  find  nothing  in  the  evidence  to 
warrant  us  in  disturbing  the  proposal 
of  the  District  Board. 

29.  R.  C.  Tway  Coal  Company,  operat¬ 
ing  Tway  Mine,  Harlan  Subdistrict,  Har¬ 
lan  and  Raven  Rock  Seams,  requests 
lower  classifications  in  Size  Groups  1, 

2,  3,  and  9.  This  mine  is  adjacent  to 
the  Blue  Diamond  Coal  Company’s 
Crown  Mine,  the  Clover  Fork  Coal  Com¬ 
pany’s  Clover  Fork  Mine,  which  have  the 
same  classification  as  petitioner’s  mine 
in  size  groups  1,  2,  and  3.  'The  coal  pro¬ 
duced  at  this  mine  from  the  Harlan 
Seam  and  the  Raven  Rock  Seam  are 
mixed.  The  Raven  Rock  Seam  was  only 
recently  opened  by  this  company  for  the 
sole  purpose  of  giving  a  larger  produc¬ 
tion  to  the  mine  during  the  process  of 
working  out  the  final  pillars  in  the  orig¬ 
inal  Harlan  Seam  mine.  After  the  Har¬ 
lan  Seam  mine  is  worked  out,  the  Raven 
Rock  Seam  will  likewise  be  abandoned,  j 
Insufficient  evidence  was  adduced  con¬ 
cerning  the  Raven  Rock  Seam  to  war¬ 
rant  the  Commission  disturbing  the  pro¬ 
posals  made  by  the  District  Board. 
With  respect  to  the  Nut-Slack  coals  in 
size  group  9,  and  the  analyses  and  com¬ 
parability  to  other  adjacent  Nut-Slack 
coals  indicate  that  petitioner’s  coal  is 
properly  classified. 

30.  Fork  Mountain  Coal  Company,  op¬ 
erating  Regal  Mine,  Southern  Appalsich- 
ian  Subdistrict,  PeeWee  Seam,  requests 
a  lower  classification  in  size  groups  1, 
2,  3,  4,  and  5,  or  that  the  Stearns  Coal 
and  Lumber  Company  No.  4  Mine  be 
raised  to  the  level  of  petitioner’s  coals. 
'This  matter  is  disposed  of  hereinafter 
under  the  heading  “Protests  Allowed  In 
Full.”  This  company  also  requests  a 
lower  classification  in  size  group  9.  A 
comparison  of  this  coal  with  other  com¬ 
petitive  coals  in  consuming  markets  and 
the  relative  analytical  qualities  and 
burning  characteristics  indicates  that 
petitioner’s  coal  in  size  group  9  has 
been  properly  classified. 

The  hereinafter  named  companies  filed 
protests  against  the  proposed  classifica¬ 
tions.  but  failed  to  appear  at  said  hear¬ 
ing  and  offered  no  evidence  in  support  of 
any  or  either  of  their  protests.  An  ex¬ 
amination  of  the  record  in  this  matter 
failed  to  disclose  any  evidence  that  would 


warrant  the  Commission  granting  the 
requests  sought  in  the  several  petitions. 
These  companies  are  as  follows:  31.  Clear 
Fork  Coal  Co.,  Inc.;  32.  Clinchmore  Coal 
Mining  Company;  33.  Columbus  Mining 
Co.,  Inc.;  34.  The  Elk  Horn  Coal  Cor¬ 
poration;  35.  Harvey  Coal  Corporation; 

36.  Old  King  Mining  Company;  37. 
Premier  Coal  Company;  38.  Ridgeview 
Coal  Company;  39.  Sunfire  Coal  Com¬ 
pany;  40.  Tennessee  Jellico  Coal  Com¬ 
pany. 

Protests  Allowed  in  Pull 

1.  Clinchfield  Coal  Corporation,  oper¬ 
ating  Mines  Nos.  7  and  9,  Virginia  Sub¬ 
district,  Upper  Banner  Seam,  requests  a 
lower  classification  in  size  group  9,  from 
“A”  to  “C.”  The  evidence  discloses  that 
these  coals  are  directly  competitive  with 
coals  classified  by  the  District  Board  as 
“C.”  A  comparison  of  the  chemical 
analysis  and  market  experience  indicates 
that  while  petitioner’s  coal  may  have 
certain  advantages  in  some  respects, 
these  advantages  are  offset  by  certain 
other  disadvantages.  It  appears  that  the 
District  Board  was  in  error  in  proposing 
this  classification  and  such  classification 
is  hereinafter  modified  so  as  to  place 
these  coals  in  size  group  9  in  class  “C.” 

2.  Ajax  Coal  Company,  operating  Ajax 
Mine,  Hazard  Subdistrict,  Hazard  No.  4 
Seam,  requests  a  lower  classification  in 
size  group  9  from  a  “K”  classification. 
Prom  the  analytical  evidence,  it  appears 
that  petitioner’s  Nut-Slack  is  slightly  in¬ 
ferior  to  the  other  Nut-Slack  coals  in 
classification  “K,”  group  9.  A  reduction 
of  5  cents  per  ton  is  therefore  made  on 
this  coal.  . 

3.  Fork  Mountain  Coal  Company,  op¬ 
erating  Regal  Mine,  Southern  Appala¬ 
chian  Subdistrict,  PeeWee  Seam,  requests 
a  lower  classification  in  size  groups  1,  2, 

3,  4,  and  5,  or  that  Steams  Coal  and 
Lumber  Company  No.  4  Mine  be  raised 
to  level  of  petitioner.  The  coal  pro¬ 
duced  by  the  Steams  No.  4  Mine  is  of 
high  quality  and  of  firm  structure  and 
is  priced  the  same  in  the  prepared  sizes 
as  the  firmer  structured  Dean  Seam 
coals,  the  softer  structured  Elkhom 
coals,  and  the  Hazard  No.  4  coals.  Peti¬ 
tioner’s  prepared  sizes  are  priced  the 
same  as  such  typical  coals  as  the  stand¬ 
ard  Winifrede  Seam  coal,  the  top  grade 
Hazard  No.  4  Seam  coals  and  the  Mason 

1  Seam  coals.  The  coals  from  the  Regal 
Mine  and  the  Steams  Coal  and  Lumber 
Company’s  No.  4  Mine  should  be  classi¬ 
fied  similarly,  and  this  level  should  be  on 
the  basis  which  the  District  Board  has 
proposed  for  the  Pork  Mountain  Coal 
Company  rather  than  at  the  level  which  ] 
the  District  Board  proposed  for  the 
Stearns  Coal  and  Lumber  Company’s  No. 
4  Mine.  The  coals  of  the  Seams 
Coal  and  Lumber  Company’s  No.  4 
Mine  are  therefore  changed  to  an  “H” 
classification  in  size  group  1,  to  a  “G” 

classification  in  size  group  2,  to  a  “G” 

classification  in  size  group  3,  to  a  “G” 

I  classification  in  size  group  4,  and  to  a 

“G”  classification  in  size  group  5. 


4.  Blackwood  Coal  and  Coke  Company, 
Inc.,  operating  Calvin  Mine,  Virginia 
Subdistrict,  Low  Splint  Seam,  requests  a 
classification  in  size  group  9  the  same 
as  the  Benedict  Coal  Corporation’s  Bene¬ 
dict  No.  7  Mine  and  the  Virginia  Iron, 
Coal  and  Coke  Company’s  Imperial  Mine. 
In  this  size  group,  petitioner’s  coal  is 
classified  “H,”  the  Benedict  Coal  Cor¬ 
poration’s  Benedict  No.  7  Mine  is  classi¬ 
fied  “H,”  and  the  Virginia  Iron,  Coal  and 
Coke  Company’s  Imperial  Mine  is  classi¬ 
fied  as  “J.”  Petitioner’s  Nut-Slack  is  of 
a  relatively  low  quality  as  compared 
with  the  average  of  other  Nut-Slack 
coals  in  the  “H”  classification  as  pro¬ 
posed  by  the  District  Board.  A  reduc¬ 
tion  in  the  price  of  petitioner’s  size 
group  9  from  “H-1.65”  to  “J-1.60”  is 
therefore  allowed. 

Protests  Allowed  in  Part 

1.  The  Red  Parrot  Coal  Company, 
operating  Red  Parrot  No.  1  Mine, 
Kanawha  Subdistrict,  No.  5  Block  Seam, 
requests  lower  classifications  in  size 
groups  1,  2,  3,  4,  5,  6,  7,  8,  and  9.  This 
is  a  new  mine  which  has  begun  opera¬ 
tions  only  recently.  The  only  analytical 
data  submitted  was  an  analysis  on  2%" 
Nut-Slack.  There  being  no  evidence  re¬ 
lating  to  size  groups  1  to  8,  both  inclu¬ 
sive,  other  than  the  testimony  offered  by 
the  District  Board,  no  change  in  the 
proposals  of  the  District  Board  should 
be  made  until  and  unless  such  time  as 
market  experience  or  other  factual  data 
is  available. 

From  the  analysis  submitted  on  size 
group  9,  and  from  the  other  testimony 
adduced,  it  appears  that  the  classifica¬ 
tion  given  size  group  9  by  the  District 
Board  is  in  error,  and  the  classification 
in  this  size  group  is  therefore  reduced 
from  an  “F”  classification  to  an  “H” 
classification. 

2.  Majestic  Collieries  Company,  oper¬ 
ating  Majestic  Mine,  Williamson  Subdis¬ 
trict,  Pond  Creek  Seam,  requests  that 
size  group  10  be  eliminated.  'The  Com¬ 
mission  has  herein  revised  the  size 
grouping  proposed  by  the  District  Board, 
which  revision  by  the  Commission  has 
the  effect  of  allowing  petitioner’s  protest 
in  part. 

3.  Boone  County  Coal  Corporation, 
operating  Boone  No.  2  Mine,  Kanawha 
Subdistrict,  Chilton  Seam,  requests  a 
lower  classification  in  size  group  9  from 
“F”  to  “H”.  From  all  of  the  evidence, 
including  a  comparison  of  the  analyses, 
it  is  apparent  that  the  petitioner  is  en¬ 
titled  to  a  lower  price  than  that  pro¬ 
posed  by  the  District  Board.  However, 
if  this  coal  were  reduced  10  cents  per 
ton,  as  requested  by  petitioner,  it  would 
cause  petitioner’s  Nut-Slack  coal  to  be 
placed  in  the  “H”  classification,  where  a 
number  of  coals  inferior  to  petitioner’s 
coal  have  been  classified.  The  pro^r 
classification  would  seem  to  be  at  a  point 
somewhere  between.  Petitioner’s  classi¬ 
fication  in  this  size  group  9  is  therefore 
reduced  5  cents  per  ton. 
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4.  Guyan  Eagle  Coal  Company,  operat¬ 
ing  No.  3  Mine,  Logan  Subdistrict,  Chil¬ 
ton  Seam,  requests  a  lower  classification 
in  size  groups  2,  3,  4,  5,  6,  7,  8,  and  9. 
There  is  no  evidence  in  the  record  that 
would  warrant  the  Commission  in  chang¬ 
ing  the  proposals  of  the  District  Board  as 
to  size  groups  2,  3,  4,  5,  6,  7,  and  8. 
However,  a  comparison  of  the  analyses 
of  size  group  9  with  the  analyses  of  other 
competitive  coals  and  in  consideration 
of  other  factors  of  value  the  petitioner’s 
classification  in  size  group  9  is  reduced  5 
cents  per  ton  from  “E”  to  “F.” 

5.  Elk  River  Coal  and  Lumber  Com¬ 

pany,  operating  Rich  Run  Mine, 
Kanawha  Subdistrict,  No.  5  Block  Seam, 
requests  a  lower  classification  in  size 
group  1  on  6"  Block  and  4"  Block,  and 
a  lower  classification  in  size  group  9  on 
2"  Nutr-Slack  and  Nut^lack. 

There  is  no  evidence  to  warrant  the 
Commission  reducing  the  price  proposed 
on  petitioner’s  group  1  Block.  Nor  is 
there  any  evidence  that  would  warrant 
an  adjustment  in  the  relative  spread  be¬ 
tween  the  6"  Block,  5"  Block,  and  4" 
Block,  as  proposed  by  the  District  Board, 
which  adjustment  has  been  requested  by 
the  petitioner. 

With  respect  to  the  group  9  Nut-Slack 
price,  the  analyses,  together  with  the 
other  evidence  submitted,  indicates  that 
the  Elk  River  Coal  and  Lumber  Com¬ 
pany’s  Nut-Slack  is  somewhat  inferior 
to  the  other  Nut-Slacks  in  classification 
“F.”  A  proper  classification,  therefore, 
for  group  9  Nut-Slack  of  the  petitioner 
is  “H-1.65,”  or  10  cents  below  the  mini¬ 
mum  price  contained  in  the  proposed 
schedule.  As  to  petitioner’s  request  for 
a  different  price  on  2"  Nut-Slack  and 
on  iy4"  Nut-Slack,  the  evidence  pre¬ 
sented  throughout  the  record  is  to  the 
effect  that  IVa”  Nut-Slack  is  now  re¬ 
ceiving  preference  over  2"  Nut-Slack  in 
the  larger  steam  generating  plants 
equipped  with  multiple  retort  stokers, 
since  the  IVi"  Nut-Slack  offers  a  more 
uniform  fuel  bed  with  less  opportunity 
of  size  segregation  in  the  stoker  feeding 
operation.  There  has  been  no  evidence 
presented  that  would  justify  any  differ¬ 
ential  in  the  prices  of  2”  Nut-Slack  and 
iy4"  Nut-Slack,  as  requested  by  pe¬ 
titioner. 

6.  West  Virginia  Coal  and  Coke  Cor¬ 
poration,  operating  Omar  Mine  No.  4, 
Omar  Mine  No.  5,  Rossmore  Mine  and 
No.  19  Mine,  all  located  in  Logan  Sub¬ 
district,  Island  Creek  Seam,  and  the 
Jhrling  Mine,  located  in  the  Logan  Sub¬ 
district,  Eagle  Seam,  requests  a  lower 
classification  in  size  group  11  for  Reject 
Run-of-Mine  and  for  Crushed  3"  Re¬ 
sultant  Reject,  and  that  a  separate  list- 
ihg  of  petitioner’s  Earling  Mine  Reject 
Crushed  coal  be  deleted.  This  Reject 
coal  is  more  or  less  a  waste  product,  and 
Js  thrown  out  from  the  normal  coal. 
The  size  of  the  Reject,  therefore,  does 
hot  seem  to  be  of  any  great  importance 
^d  it  does  not  appear  that  a  different 
Price  should  apply  to  the  different  sizes 
I  of  Reject  coal.  The  evidence  indicates 


that  this  Reject  coal  should  properly  be 
classified  in  group  11  as  “D”  with  a  price 
of  $1.55,  which  is  comparable  to  group 
9,  class  “K,”  Nut-Slack. 

It  further  appears  that  the  separate 
listing  of  the  Earling  Mine’s  Reject 
Crushed  coal  should  be  deleted.  This 
reduced  classification,  however,  is  not 
applicable  when  such  coals  are  applied 
to  railway  locomotive  fuel. 

This  company  also  requests  a  lower 
classification  in  size  groups  9  and  10  for 
its  Earling  Mine  in  the  Logan  Subdis¬ 
trict,  Eagle  Seam,  asking  the  same  price 
for  these  size  groups  as  established  for 
its  Omar  No.  4  Mine.  The  analyses 
indicate  that  the  Earling  Mine  of  the 
Protestant  is  properly  classified  in  size 
group  9,  but  that  it  is  improperly  class¬ 
ified  in  size  group  10  and  should  be  given 
the  same  classification  as  the  Nos.  1  and 
2  Mines  of  the  Amherst  Coal  Company. 
Accordingly,  the  proposal  made  by  the 
District  Board  for  size  group  No.  9  is 
retained  and  the  classification  as  pro¬ 
posed  by  the  District  Board  for  size 
group  10  is  changed  from  “G”  to  "J.” 

7.  Splash  Dam  Coal  Corporation,  op¬ 
erating  Splash  Dam  Mine,  Virginia  Sub¬ 
district,  Splash  Dam  Seam,  requests  a 
lower  classification  in  size  group  9  from 
“C”  to  “F.”  The  analyses  indicate  that 
petitioner’s  coal  is  somewhat  inferior  to 
the  other  Nut-Slack  coals  given  a  “C” 
classification.  While  this  coal  may  be 
somewhat  higher  in  fusion  than  the 
other  coals  in  “C”  classification,  it  is  in¬ 
ferior  in  other  respects,  and  should  carry 
a  lower  classification.  However,  to  place 
said  coals  in  an  “F”  classification,  as  re¬ 
quested,  would  give  such  coals  an  ad¬ 
vantage  over  other  coals  of  similar  qual¬ 
ity.  'These  factors,  together  with  mar¬ 
ket  history  on  petitioner’s  Nut-Slack  as 
compared  with  competitive  mines,  indi¬ 
cate  that  a  proper  classification  would 
be  a  "D”  classification,  which  is  accord¬ 
ingly  made. 

8.  Banner  Fuel  Corporation,  operat¬ 
ing  No.  1  and  No.  2  Mines,  Virginia  Sub¬ 
district,  Upper  Banner  Seam,  requests  a 
lower  classification  for  size  group  8  for 
each  of  said  mines,  and  requests  that 
Mine  No.  2  be  given  a  higher  classifica¬ 
tion  in  size  group  9  from  “F”  to  “C,”  so 
that  this  coal  will  be  classified  the  same 
as  the  same  size  from  Mine  No.  1.  It 
also  requests  that  other  mines  in  the 
same  competitive  district  be  raised  ac¬ 
cordingly.  From  the  analyses  submit¬ 
ted  and  from  the  past  market  expe¬ 
rience  and  market  acceptability  of  the 
various  coals  alleged  by  the  petitioner  to 
be  competitive,  it  would  seem  that  the 
mines  are  properly  classed  in  size  group 
8,  but  Mine  No.  2  in  size  group  9,  in 
consideration  of  the  above  named  fac¬ 
tors,  is  raised  from  an  “F”  classification 
to  a  “C”  classification. 

9.  Red  Jacket  Coal  Corporation,  oper¬ 
ating  Keene  Mountain  Mine,  Buchanan 
Subdistrict,  Cary  Seam,  requests  nine 
size  groupings  similar  to  the  size  group¬ 
ings  of  District  No.  7  Low  Volatile  coal, 
and  a  separate  price  on  %"  x  0"  Slack. 


This  presents  a  question  properly  to  be 
considered  upon  coordination  ^tween 
the  Districts.  The  balance  of  this  pro¬ 
test  involves  the  establishment  of  prices 
for  size  group  10,  as  contained  in  the 
proposed  minimum  price  and  classifica¬ 
tion  schedule,  for  the  high  volatile  mines 
in  the  Williamson  Subdistrict  known  as 
Mitchell  Branch  Mine,  Cedar  Grove 
Seam;  Junior  Mine,  Cedar  Grove  and 
Thacker  Seams;  No.  5  Mine,  'Thacker 
Seam;  No.  6  Mine,  Alma  Seam;  No.  32 
Top  Mine,  Cedar  Grove  Seam;  No.  32 
Bottom  Mine,  'Thacker  Seam.  'The  pro¬ 
posed  schedule  fails  to  establish  mini¬ 
mum  prices  for  such  size  group,  for 
such  mines.  In  order  that  the  petitioner 
may  be  in  a  position  to  sell  his  coals  of 
this  size  group,  it  appears  that  minimum 
prices  should  be  established.  'The  evi¬ 
dence  and  Exhibit  492  disclose  a  spread 
of  from  25  cents  to  45  cents  per  ton  be¬ 
tween  size  groups  9  and  10  of  mines  that 
are  competitive  with  those  of  the  peti¬ 
tioner.  The  evidence  further  shows  that 
the  average  realization  from  coals  in  size 
group  10  was  32^2  cents  below  that  of 
size  group  9  coals;  accordingly,  mini¬ 
mum  prices  for  petitioner’s  size  group 
10  coals  are  established  at  35  cents  per 
ton  belo^  the  proposed  minimum  prices 
for  petitioner’s  size  group  9  coals.  The 
minimum  prices  and  classifications  are, 
therefore,  established  as  follows: 

Name  of  mine  Size  group  10 

Mitchell  Branch _ J-$1.40 

Junior _ K-  1.35 

No.  5 _ N-  1.2  0 

No.  6 _ P-  1.55 

No.  32  Top _ M-  1.25 

No.  32  Bottom . . .  K-  1.35 

'These  prices  are  fair  to  the  petitioner 
and  work  no  hardship  upon  competitors 
since  the  above  differentials  closely  ap¬ 
proximate  the  average  differential  estab¬ 
lished  for  competitive  mines. 

10.  Mahan-Ellison  Coal  Corporation, 
operating  No.  1  Mine,  Harlan  Subdis¬ 
trict,  Harlan  Seam,  requests  a  lower 
classification  in  size  groups  1,  9,  and  10. 
'The  analyses  indicate  that  while  these 
coals  are  similar  to  other  coals  similarly 
classified,  nevertheless  in  consideration 
of  all  factors  including  the  structure  of 
petitioner’s  Block  coal,  it  appears  that 
such  coal  is  entitled  to  a  lower  classifica¬ 
tion  in  size  group  1.  Accordingly,  the 
same  is  reclassified  from  “L”  to  “M.” 

With  respect  to  size  group  9,  a  com¬ 
parison  of  the  analyses  indicates  that 
petitioner’s  2V2"  Nut-Slack  is  analyti¬ 
cally  somewhat  superior  to  the  average 
class  “F”  Harlan  2"  Nut-Slack,  and  it 
appears  that  petitioner’s  group  9  price 
classification  is  proper. 

With  respect  to  size  group  10,  it  ap¬ 
pears  that  this  request  is  based  on  the 
recommendation  of  the  Harlan  County 
Coal  Operators’  Association  to  the  effect 
that  %"  X  0"  or  W'  x  0"  Slacks  be 
priced  at  50  cents  per  ton  below  size 
group  9  Nut-Slack.  The  average  actual 
realization  from  representative  mines  in 
1937  was  32^/2  cents  lower  on  size  group 
10  than  on  group  9,  and  in  the  schedule 
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proposed  by  the  District  Board,  on  7  j  coals  of  similar  nature.  A  lowering  of  centage  of  each  seam  loaded,  adjusted  to 
competitive  mines  the  differential  on  petitioner’s  group  9  Nut-Slack  price  the  nearest  5  cents,  and  invoice  shall 
size  group  10  below  group  9  is  35  cents  would  be  unfair  to  the  competitive  mines,  properly  identify  the  coal.” 
and  on  2  competitive  mines  the  differ-  With  respect  to  group  10,  the  analyses  o)  item  8,  page  1,  of  the  proposed 
ential  is  40  cents.  The  spread,  therefore,  and  consumer  acceptance  indicate  that  schedule  is  hereby  modified  by  the  de- 
of  35  cents  between  petitioner’s  9  and  10  the  quality  of  petitioner’s  coal  is  not  letion  of  said  item  as  same  appears  on 
groups  is  proper.  comparable  with  the  other  group  10  page  l  of  said  proposed  schedule  and  the 

11.  Leevale  Collieries,  Inc.,  operating  Slack  coals,  in  the  “M”  classification,  insertion  in  its  stead  of  size  groupings 
No.  2  Mine,  Kanawha  Subdistrict,  Pow-  and  that  petitioner’s  classification  should  21,  22,  and  23  in  the  revised  size  group- 
ellton  Seam,  requests  lower  classifica-  be  reduced  in  this  size  group  from  “M”  ings  as  hereinafter  set  forth  in  these 


ellton  Seam,  requests  lower  classifica-  be  redu 
tions  in  size  groups  1,  2,  3,  4,  5,  6,  7,  9,  to  “N.” 
10,  12,  13,  14,  and  15,  comparing  peti-  14.  A 


findings. 

10,  12,  13,  14,  and  15,  comparing  peti-  14.  A  protest  was  received  by  the  Up-  (4)  item  9,  page  2,  of  the  proposed 
tioner’s  prices  with  other  prices  in  the  per  Buchanan  Smokeless  Operators’  As-  schedule  is  hereby  modified  by  the  de- 
Powellton  Seam.  Taking  tsrpical  size  sociation,  representing  the  Crystal  Block  letion  of  said  item  as  same  appears  on 
groups,  it  appears  that  in  group  1,  peti-  Coal  and  Coke  Company,  Oakwood  page  2  of  said  proposed  schedule  and 
tioner’s  minimum  price  is  equal  to  the  Smokeless  Coal  Corporation,  and  the  the  insertion  in  its  stead  of  size  group  25 
lowest  and  30  cents  below  the  highest.  Sycamore  Coal  Corporation,  all  operat-  in  the  revised  size  grounings  as  herein- 


lowest  and  30  cents  below  the  highest. 


in  the  revised  size  groupings  as  herein- 


In  group  3,  petitioner  is  5  cents  above  ing  in  the  Cary  Seam  of  the  Buchanan  after  set  forth  in  these  findings.  * 
the  lowest  and  25  cents  below  the  high-  Subdistrict — Subdistrict  No.  9— request-  (g)  2,  as  same  appears  in 

est.  In  group  9,  petitioner  is  5  cents  the  same  nine  size  groupings  for  proposed  minimum  price  and  classi- 
above  the  lowest  and  15  cents  below  the  these  low  volatile  mines  in  District  No.  8  fication  schedule  is  hereby  modified  by 
highest.  In  group  15,  petitioner  is  the  as  are  proposed  for  the  low  volatile  mines  ^j^g  complete  deletion  of  such  item  as 
lowest,  and  10  cents  below  the  highest,  within  District  No.  7.  This  is  a  matter  appears  on  page  2  of  said  proposed 

With  the  exception  of  size  groups  2,  3,  coordination,  as  page  7  of  the  pro-  minimum  price  and  classification  sched- 
9,  and  10,  there  is  no  evidence  to  war-  posed  price  schedule  provides  that,  Size  ^jg^  ^.j^g  foUowing  is  hereby  inserted 
rant  any  change  in  the  proposed  prices,  grouping,  classification,  prices,  and  ex-  in  it.c  nlapp  onH  cfpoH*  cViinmonfe  nf 


in  its  place  and  stead:  “On  shipments  of 


It  appears  that  petitioner’s  coal  is  not  ceptions  for  mines  located  in  Subdistrict  domestic  coal,  the  following  discounts 
adaptable  to  by-product  use,  so  there  is  No.  9  will  be  changed  in  coordination  to  gppjy  g^^e  groups  1  to  11,  inclusive 
no  necessity  for  changing  any  price  correspond  to  such  grouping,  classifica-  (^ents  per  ton) : 


thereon.  Size  groups  1,  4,  5,  6,  and  7  tion,  prices,  and  exceptions  for  similar 

appear  to  be  properly  classified.  coals  approved  for  District  No.  7.”  ~~~  '  ~  — 

With  respect  to  size  groups  2  and  3,  it  The  Commission  finds  that  the  prices  1.2. 3, 4  5,6,7  8.9  10  11 

appears  that  these  coals  are  classified  5  as  proposed  by  the  District  Board  for  the - - - - - 

cents  per  ton  higher  than  three  mines  of  kinds,  qualities,  and  sizes  of  coal  pro-  April .  50  25  25  10  10 

the  other  soft-structured  Powellton  duced  by  the  above  named  Protestants  K::::::":::':;"  30  S  15  10  10 

Seam  coals.  Size  groups  2  and  3  of  the  under  the  headings,  “Protests  Allowed  in  July... I . 20  10  10  lo  10 

petitioner  should,  therefore,  be  classed  Pull”  and  “Protests  Allowed  in  Part”  .  10  5  5  5  6 

on  the  same  basis  as  the  other  soft-  either  do  not  reflect  as  nearly  as  pos-  - 

structured  coals,  and  accordingly  a  5  sible  the  relative  market  value  thereof  or  ...pjjg  jjg^^g  qj  shipment  and  not  the  date 
cent  reduction  for  size  groups  2  and  3  is  are  not  just  and  equitable  as  between  qj  gjjg  gjjgu  govern  the  seasonal  price 
hereby  made.  producers  within  the  District,  or  do  not  applicable. 


Group 

1, 2, 3, 4 

5,6,7 

8,9 

10 

April.. . . . 

50 

25 

25 

10 

May . . 

40 

20 

20 

10 

June _ _ 

30 

15 

15 

10 

July . 

20 

10 

10 

10 

August _ 

10 

5 

5 

1 

5 

hereby  made.  prooucers  witmn  me  uisinct,  or  ao  not  applicable. 

With  respect  to  size  groups  9  and  10,  have  due  regard  to  the  interests  of  the  cases  where  the  application  of  the 
these  coals  have  a  relatively  low  fusion  consuming  public,  pie  proposed  mini-  above  discounts  result  in  a  higher  price 

temperature  of  ash  and  their  markets  mum  price  and  classification  schedule  is,  g  lower  size  group  than  a  larger 

are  restricted  to  some  extent  by  reason  therefore,  modified  and  revised  as  here-  g^^g  group,  the  larger  size  group  price 

of  this  characteristic.  It  appears  that  inafter  specifically  set  forth  urider  the  jj^gy  applied.” 

a  5  cent  reduction  from  the  proposed  sub-heading  and  title,  “Modifications  Ne- 

price  of  size  groups  9  and  10  is  necessary  cessitated  by  Allowance  of  Protests.”  f6)  Item  12,  as  same  appears  on  pages 

in  order  that  the  petitioner’s  Nut-Slack  Modifications  ol  Proposed  Minimum  Price  L?^fas°sffl?atlo5r'^h^ul?*T^e'’rX 

price  may  be  in  line  with  other  coals  of  and  ClassificaUon  Schedule  modiflerbv  a  comnSHSelion  thS 

similar  nature.  They  are  hereby  class!-  ^  i.,.  ^  modmea  oy  a  complete  deletion  tnereoi. 

fied  accordingly  Under  the  authority  conferred  upon  (7)  Item  13,  page  3,  as  same  appears 

12.  Ruth-Elkhorn  Coals,  Inc,,  operat-  “'I  iblnimum  price  and 

Gi,KHic+riof  visious  of  the  Bitummous  Coal  Act  of  classification  schedule,  is  hereby  modi- 

UpperZ“er  S  J  ?Zesl  “fewer  1937,  the  Commission  finds  that  said  pro-  fled  by  a  complete  deletion  thereof 
classification  in  size  woup  9  The  com-  minimum  price  and  classification  and  the  following  is  hereby  inserted  in 

_ , _ -  XV. _ i..„ _ _ schedule  should  be,  and  the  same  is  here-  its  piace  and  stead  in  the  modified  min- 


‘In  cases  where  the  application  of  the 


size  group,  the  larger  size  group  price 


modified  by  a  complete  deletion  thereof. 

(7)  Item  13,  page  3,  as  same  appears 
in  the  proposed  minimum  price  and 


respects: 


The  following  prices  apply  for  sale 


classification  in  size  group  9.  The  com-  ^  7  7  77  ^  77 

moT-irof  Viic  schcdule  should  be,  and  the  same  is  here-  its  piace  and  stead  in  the  modified  min- 

inHirntPt!  that  nptitinnpr’s  Stein  revised  in  the  following  imum  price  and  classification  schedule: 

tory  indicates  that  petitioners  stem-  ...  rm.  x  n  •  1 

man  Nut-Slack  is  comparable  to  the  1- J"®  following  prices  app^  for  sate 

Clinchfield  and  Premix  Nut-Slacks,  (1)  Item  No.  3  on  page  1  of  said  pro-  Railways  for  Locomotive  Fuel. 

which  petitioner  states  to  be  directly  posed  schedule  is  hereby  modified  to  read  “(a)  Big  Sandy  Subdistrict^-all  mines 

competitive.  Petitioner’s  Nut-Slack,  size  as  follows:  “All  size  designations  herein  except  those  on  ^e  L  &  N  and  C.  C.  &  0. 

group  9,  should,  therefore,  be  reduced  are  for  round  hole  screens  or  their  equiva-  Railways. 

from  “A”  to  “C”  in  order  that  he  may  lent,  except  when  otherwise  designated.  “Kanawha  Subdistrict — all  mines, 

be  in  a  fair  competitive  position.  When  other  types  of  screens  are  used,  “Logan  Subdistrict-^11  mines. 

13  Rardo  Coal  Mininer  Comnanv.  Inc.,  the  District  Board,  subject  to  the  apj-  “Virginia  Subdistrict — all  mines  on 


(1)  Item  No.  3  on  page  1  of  said  pro-  Railways  for  Locomotive  Fuel. 

)sed  schedule  is  hereby  modified  to  read  “(a)  Big  Sandy  Subdistrict — all  mines 


be  in  a  fair  competitive  position. 

13.  Bardo  Coal  Mining  Company,  Inc., 


“Kanawha  Subdistrict — all  mines. 
“Logan  Subdistrict — all  mines. 
“Virginia  Subdistrict — all  mines  on 


operating  Bardo  Mine,  Harlan  Subdis-  proval  of  the  Commission,  shall  deter-  the  N.  &  W.  Railway. 


trict,  Harlan  Seam,  requests  lower  classi-  the  actual  size  designation  of  the 

fications  in  size  groups  9  and  10.  Peti-  coal  so  prepared.” 
tioner  specifies  several  mines  which  he  (2)  Item  7,  page  1,  of  the  proposed 
considers  competitive  on  group  9  and  schedule  is  hereby  modified  to  read  as 


“Williamson  Subdistrict — all  mmes. 
Mine  Run _ $2.15 


(2)  Item  7,  page  1,  of  the  proposed  to  6"  Resultant  Mine  Run - 

tiedule  is  hereby  modified  to  read  as  3”  and  under  Nut-siack .  i  « 

Hows  “Mixed  Coal  From  More  Than  “(b)  Big  Sandy  Subdistrict — all  mines 


group  10,  respectively.  From  the  analy-  follows  Mixed  Coal  From  More  Than  “(b)  Big  Sandy  Subdistnct — all  r 

ses  submitted  and  from  market  history.  One  Seam:  Coal  operations  in  more  than  except  those  listed  in  (a), 

it  appears  that  petitioner’s  group  9  price  one  seam  priced  differently  shall  apply  “Harlan  Subdistrict — all  mines, 

is  properly  related  to  the  competitive  a  price  on  mixed  coal,  based  on  the  per-  “Hazard  Subdistrict — all  mines. 
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“Southern  Appalachian  Subdistrict —  Proposed  Size  Groups  Size  Groupings  and  Description  of  Sizes 

all  mines.  Modified  Size  Groups  Included 

“Virginia  Subdistrict — all  mines  ex-  ®  ^  oroun  lo— stove  ^ 

cept  those  listed  in  (a).  Size  Group  5:  Nut  *  Group  No.  1.  Block  larger  than  5". 

becomes _ Size  Group  11— Nut.  Group  No.  2.  Block  larger  than  3"  and 

5v^o  6''"^'tanrMin;'Run:::::  i;95  I2_stnker  exceeding  5".  Chunks  larger  than 

2^"  aod  under  Nut-Slack . .  1.76“  siM^^Grolip  12— Stoker.  x  6". 

Sub-item  2  nace  4  of  the  nro-  Double  Screened  Group  No.  Lump  larger  than  2"  and 

S  *»-  ,  not  exceeding  3”.  Chunks  6"  top  and 

posed  minimum  price  and  dassincation  comes _ Size  Group  13 — ^Double  ov.  a"  hrttfnm 

schedule,  together  with  the  note  con-  Screened  Industrial.  074  wj  »  ootium. 

ceming  intra-district  freight  differen-  Size  Group  14 — ^Double  Group  No.  4.  Lump  larger  than  %" 

tials,  is  hereby  modified  by  the  complete  2-. 

deletion  thereof.  Screened  Industrial.  Group  No.  5.  Furnace  8"  top  and  2*4" 

(7b)  Sub-item  4,  page  4 — ^Low  Grade  Size  Group  16 — Double  to  3"  bottom. 

Reject  Coal— of  the  proposed  minimum  ^  Screened  Industrial.  Group  No.  6.  Furnace  6"  top  and 


Modified  Size  Groups 


Stove  becomes.  _  Size  Group  10 — Stove. 
Size  Group  5:  Nut 

becomes _ Size  Group  11 — ^Nut. 


Size  Groupings  and  Description  of  Sizes 
Included 


Group  No.  1.  Block  larger  than  5". 
Group  No.  2.  Block  larger  than  3"  and 


Double  Screened  Liroup  WO.  LiUir 

Industrial  be-  not  exceeding  3" 

comes - Size  Group  13 — ^Double  ^  a>> 

Screened  Industrial.  ^  74  to  4  DOttom 

Size  Group  14 — ^Double  Group  No.  4.  I 

Screened  Indxistrial.  and  not  exceedinj 
Size  Group  16 — ^Double  _  t 

Screened  Industrial.  Group  No.  5.  Fi 


Group  No.  Lump  larger  than  2"  and 
not  exceeding  3".  Chunks  6"  top  and 


Group  No.  4.  Lump  larger  than 
and  not  exceeding  2". 

Group  No.  5.  Furnace  8"  top  and  2*4" 


Size  Group  16 — Double  to  3"  bottom. 


Screened  Industrial. 


price  and  classification  schedule  Is  here-  giM  Group  i7-%  inch  254”  »«>  3"  •><>“0“' 


Group  No.  6.  Furnace  6"  top  and 


by  modified  by  a  complete  deletion 
thereof. 

(8)  Item  6,  page  4,  of  said  proposed 
schedule,  is  hereby  modified  by  a  com¬ 
plete  deletion  thereof,  and  the  follow¬ 
ing  is  hereby  inserted  in  its  place  and 
stead  in  the  modified  minimum  price 
and  classification  schedule:  “An  addi¬ 
tional  charge  of  not  less  than  15  cents  size  Group  9:  Nut- 
per  ton  shall  be  added  to  the  minimum  Slack  (No  mer- 
established  prices  for  locomotive  fuel 

when  coaling  locomotives  at  mine  tip-  _ 

pies,  to  cover  the  extra  costs  for  such  ^ 
service.” 

(9)  Item  7,  page  5,  of  the  proposed 
minimum  price  and  classification  sched¬ 
ule  is  hereby  modified  by  a  complete  de¬ 
letion  thereof. 

(10)  Item  8,  page  5,  of  the  proposed 
minimum  price  and  classification  sched¬ 
ule,  is  hereby  modified  by  a  complete 
deletion  thereof. 

(11)  Item  15,  page  5,  of  the  proposed 
minimum  price  and  classification  sched¬ 
ule,  is  hereby  modified  by  a  complete 
deletion  thereof. 

(12)  For  purposes  of  clarification  and 
convenience,  and  to  more  clearly  and 

distinctly  classify  and  relate  the  coals  of  size  Group  lO: 
District  No.  8,  one  to  the  other,  the  size  Slack  (No  fl^s 
groupings  contained  in  the  minimum  ’ 


and  under  Screened  Group  7.  Furnace  5"  top  and  2*/4"  to 

R.  O.  M.  3"  bottom, 

size  Group  18 — Straight  _ 

R.  o.  M.  Group  No.  8.  Egg  6"  top  and  1"  to  2" 

Size  Group  19 — bottom. 

inches  to  6  inches  Re-  n  m _ i.  j 

suitant  R.  o.  M.  Group  No.  9.  Egg  5  '  top  and  1"  to  2" 

Size  Group  20—3  inches  bottom.  Egg  4"  top  and  1"  to  2*/2" 
to  5  inches  Resultant  bottom. 

Group  No.  10.  Stove  3"  top  and  1"  to 
2"  bottom. 

Group  No.  11.  Nut  2"  top  and  */^"  to 
1*4"  bottom. 

Size  Group  21 — Modified  in  n/ *. 

Nut-S  lack  as  de-  Group  No.  12.  Stoker  1  *4"  top  and  *4" 


Slack  (No  mer¬ 
chantable  fines 
removed)  b  e  - 

comes _  Size  Group  21 — Modified 

Nut-S  lack  as  de¬ 


scribed  in  the  modi-  to  %"  bottom. 


fied  schedule. 


Group  No.  13.  Double  screened  Indus- 


Size  Group  22— Modified  .  ;,7  :  —  7 , ,V  ^  V 

Nut-Slack  as  de-  *rtaZ  cool.— 6"  top  and  1*4"  to  3"  bot- 

scribed  in  the  modi-  tom. 

Nut-Slack  as  de-  tvixil  codZ. — 5  top  und  1  to  2  bottom, 
scribed  in  the  modi-  Group  No.  15.  Double  screened  indus- 
SiTC^^ Group^  ^24 — Nut-  coal.  3"  top  and  1"  to  2"  bottom. 

Slack  larger  than  1  Group  No.  16.  Double  screened  indus- 
Inch  not  exceeding  2  trial  coal. — 3"  top  and.%"  to  %"  bot- 

Size*^  Group  25 — Nut-  2"  top  and  *4"  to  1*4"  bottom. 

Slack  larger  than  %  1*4”  top  and  Vs"  to  %"  bottom. 

iSch  %■' and  under  Screened 

the  modified  sched-  Run-Of-Mine. 

ule.  Groim  No.  1ft.  Rtraiffbt  T?.iin-nf-Minp 


Kiuupings  uonLaiiieu  ui  uie  uuiiuiiuiii  comes . .  Size  Group  26— Slack. 

price  and  classification  schedule  as  pro-  size  Groups  12,  13, 


posed  by  the  District  Board,  are  hereby 
modified,  amended,  and  revised;  such 
modification  in  itself,  however,  has  no 
appreciable  effect  either  upon  the  mini¬ 
mum  prices  as  proposed  or  the  realiza¬ 
tion.  By  virtue  of  such  modification,  six 
of  the  proposed  size  groupings  have  been 
broken  down  into  several  groupings,  each 
size  group  being  given  a  number  so  that 
the  relationship  among  the  size  group¬ 
ings  as  contained  in  the  proposed  sched¬ 
ule  and  as  contained  in  the  modified 
schedule  is  as  follows: 


14,  and  16;  Wa¬ 
ter  Gas,  Retort 
Gas,  and  By- 
Product  Coal  be- 


Group  No.  18.  Straight  Run-of-Mine. 
Group  No.  19.  5*4”  to  6"  Resultant 
Run-of-Mine. 

Group  No.  20.  3"  to  5"  Resultant 
Run-of-Mine. 

Group  No.  21.  Modified  Nut-Slack  con¬ 
taining  10%  of  %"x0.  Slack  (Allow- 


comes _  Size  Group  28 — Water  U'ble  tolerance  2  *4  % ) . 

Gas,  Retort  Gas,  and  GroUD  No.  22.  Modifi 


Gas,  Retort  Gas,  and  Group  No.  22.  Modified  Nut-Slack  con- 
dScrt'SdTn  tuning  15%  of  %”x0.  Slack  (Allow- 

ified  schedule.  able  tolerance  2*4%).  Modified  Nut- 

Size  Group  29 — Water  Slack  containing  20%  of  %"  X  0.  Slack 
(Allowabletolerance2!4%). 

described  in  the  mod-  Group  No.  23.  Modified  Nut-Slack 
ified  schedule.  with  10  Mesh  or  Smaller  removed.  Nut- 

By-Product  C3oal  as  iDg  2'’4  • 

described  in  the  mod-  Group  No.  24.  Nut-Slack  larger  than 

SiS  GroSp  3®1-Water  exceeding  2". 

Gas,  Retort  Gas,  and  Group  No.  25.  Nut-Slack  larger  than 


Proposed  Size  Groups  described  m  the  mod-  Group  No.  24.  Nut-Slack  larger  than 

Modified  Size  Groups  ^  1"  but  not  exceedine  2" 

Size  Group  1-  Size  Group  31— Water  “  ,  , 

Block,  Lump,  Gas,  Retort  Gas,  and  Group  No.  25.  Nut-Slack  larger  than 

Chunks  becomesL  Size  Group  1 — ^Block.  By-Product  Coal  as  %"  but  not  exceeding  1".  Degraded 

Size  Group  2 — ^Block —  mod-  Nut-Slack — Resultant  Nut-Slack  coal 

remaimng  after  all  of  the  1"  to  1*4 

Chunks.  Page  6  of  the  proposed  minimum  price  4  to  4  bottom  has  been 

size  Groun  2-  Group  4— Lump.  Classification  schedule  is  accordingly  *^***oved. 

nace  becomes- _I  Size  Group  5— Furnace,  hereby  modified  by  a  complete  deletion  Group  No.  26.  Slack  %"  x  0  and  under 

Size  Group  6— Furnace,  thereof  and  the  following  is  hereby  in-  Screenings. 

Size  Gro  a-  f  Group  7— Furnace,  serted  in  its  place  and  stead  in  the  modi-  Group  No.  27.  Reject  Coal — ^Low  grade 

becomel^  ’  ^  Size  Group  8— Egg  minimum  price  and  classification  reject  coal  separated  at  tipple  or  loaded 

Size  Group  9—^.*  schedule:  1  separately  in  the  mine. 


Bize  Group  3: 

Hornes . Size  Group  8— Egg. 

Size  Group  9 — E^. 


separately  in  the  mine. 
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Any  Size  Larger  Than  the  Maximum  Top  or 
Bottom  Size  Shown  Shall  Be  Included  in 
the  Next  Higher  Price  Group 

WATER  GAS,  RETORT  CAS,  AND  BY-PRODUCT  COAL 

Group  No.  *28.  All  Lump  in  excess  of 
2"  bottom  size  and  all  Chunks  and  Fur¬ 
nace  3"  and  over  bottom  and  5"  and 
over  top  size. 

Group  No.  *29.  All  2"  Lump  and  aU 
Egg  5”  and  under  top  size  and  under  3" 
bottom  size. 


•When  sold  for  by-product  use,  any  grade 
or  size  of  coal  included  in  Size  Groups  28, 
29  and  30  may  be  sold  at  the  Class  “A”  price 
for  Group  31. 


Group  No.  *30.  All  Lump  under  2" 
bottom  size  including  screened  Run-of- 
Mine  and  all  Stove  and  Nut  sizes  3"  and 
under  top  size. 

Group  No.  31.  Straight  Run-of-Mine; 
Resultaiits;  Nut-Slack;  Screenings. 

(13)  The  proposed  minimum  price 
and  classification  schedule  is  hereby  fur¬ 
ther  modified  by  a  complete  deletion  of 
the  form  as  same  appears  on  pages  8  to 
60,  both  inclusive,  and  pages  1  to  4,  both 
inclusive,  immediately  following  page  60 
in  said  proposed  schedule  and  such  form 
is  hereby  modified,  amended,  and  revised 
to  accord  with  the  blank  form  following. 


Modifications  Necessitated  by  Allowed 
Protests 

By  virtue  of  the  allowance  of  certain 
protests  by  this  Commission  as  herein¬ 
above  in  this  report  specifically  set  forth 
by  name,  the  minimum  price  and  classi¬ 
fication  schedule  as  proposed  by  the  Dis¬ 
trict  Board  should  be,  and  the  same  is 
hereby,  further  modified  in  the  following 
respects; 

(1)  Clinchfield  Coal  Corporation,  No. 
7  and  No.  9  Mines,  Virginia  Subdistrict, 
Upper  Banner  Seam,  filed  a  protest  to 
the  minimum  price  for  its  size  group  9 
coals  as  proposed  by  the  District  Board 
at  A-200.  The  protest  is  allowed  in 
full  and  such  size  group  produced  by 
this  Protestant’s  above  named  mines  is 
classified  at  C-190.  Accordingly,  at  the 
page  of  the  modified  minimum  price  and 
classification  schedule  on  which  the  clas¬ 
sifications  are  set  forth  for  the  various 
sizes  and  qualities  of  coal  produced  by 
this  Protestant  from  its  Nos.  7  and  9 
mines,  there  should  be  inserted  under 
the  column  in  which  the  figures  21,  22, 
23,  24,  and  25  appear,  the  letter  “C.” 


(14)  Page  61  of 'the  proposed  minimum  price  and  classification  schedule  is 
hereby  modified  by  a  complete  deletion  thereof  and  the  following  is  hereby  in¬ 
serted  in  its  place  and  stead  in  the  modified,  revised,  and  amended  minimum 
price  and  classification  schedule: 

Prices  for  Shipments  Into  All  Marketing  Areas 
rUICKS  IN  ('KNTS  TEK  TON  OF  2,000  I'OrNOS  ANT)  SIZE  (UiOUl*  NI’MITEKS 


Tr'a;  tlassifcalion 


A  to  H,  Inc.,  and  J  to  S, 
Inc. 


a 

sa 

ss 


ac 
o  * 
a 
i  2 


11 


12 


Double  screened  in¬ 
dustrial  coal 


-s 


^  w—  as 


So©  the  modified,  revised,  and  amended  sehedule  attached  as  an  api^ndix  hereto  for  the 
prices  applicable  to  th?  sire  and  (luality  groups  as  indicated  on  this  page. 


I'riiv  ciassilica- 
tion 


18 


19  20 


22 


Zi 


o  ii 
s-  o 


c  2 
’SAi 

b2 

■s| 

<c  * 
o 

0=3 

JM  a 

S3 


24 


o  c 

<N  a 

.a’ 8"^ 

l|s 

O  o  us 

o  OS  a 

®  s-s 

•  •  S3  O 
o3  ja  c- 

JSjsc  o  g 

=PSS« 

«  — o  O 
SCO 3;  b 

A 


25 


26 


<n3 


5«n 

a  o 

a, 

q  1-^ 


*.  s  ®- 

-52.0 

•-  3;  11 

Stt-  a 
I  O  O 

ij'S;  B 
O’Oi-  O 

-SS's-S 

A  “5  a 
oQa.c 
Z 


27 


28* 


29* 


30* 


31 


Water  gas.  retort  gas 
and  by-product  coal 


C.B 
^  - 
Vi 


2^ 

o'g 

#  a 
o  o 

•J-Z 

”  o 
"3  1) 
S’E 


a,  os 


g-o  a 

I  §2 

V'  C  — 
OQ  03  ^ 


“33 

3^3 

3*1- 
IS  03  O  CA 


3  w 

'ga 

hC  O 


03*0 

*0  a 
a 

*■0 

a§ 

SI 


.3-  §■ 

“  B-a 

a  o  c 

3 


Najec 
u  CO 
0-3  2 
"O  sj.S: 

B  fl  « 
3  I-  <-> 

3  '>"'2 

=.a§ 


3  B 

o'S 


A  to  II,  Inc., 
and  J  to  S, 
Inc. 


See  the  modified,  revised,  and  amended  schedule  attached  as  an  appendix  hereto  for  the  prices 
applicable  to  tbeslze  and  quality  groups  as  Indicated  on  this  page. 


•When  sold  for  by-product  use,  any  grade  or  size  of  coal  included  in  Size  Groups  28,  29  and  30  may  be  sold  at 
the  Class  “A”  price  for  Group  31. 


(2)  Ajax  Coal  Company,  Ajax  Mine, 
Hazard  Subdistrict,  Hazard  No.  4  Seam, 
filed  a  protest  to  the  minimum  price  for 
its  size  group  9  coals  as  proposed  by  the 
District  Board  at  K-155.  The  protest  is 
allowed  in  full  and  such  size  group  as 
produced  by  this  protestant’s  above 
named  mine  is  classified  at  L-150.  Ac¬ 
cordingly,  at  the  page  of  the  modified 
minimum  price  and  classification  sched¬ 
ule  on  which  the  classifications  are  set 
forth  for  the  various  sizes  and  qualities 
of  coal  produced  by  this  protestant  from 
its  Ajax  Mine  there  should  be  inserted, 
under  the  column  in  which  the  figures  21, 
22,  23,  24,  and  25  appear,  the  letter  “L.” 

(3)  Blackwood  Coal  and  Coke  Com¬ 
pany,  Incorporated,  Calvin  Mine,  Vir¬ 
ginia  Subdistrict,  Low  Splint  Seam,  filed 
a  protest  to  the  minimum  price  for  its 
size  group  9  coals  as  proposed  by  the 
District  Board  at  H-165.  The  protest 
is  allowed  in  full  and  such  size  group 
produced  by  this  Protestant’s  above 
named  mine  is  classified  at  J-160.  Ac¬ 
cordingly,  at  the  page  of  the  modified 
minimum  price  and  classification  sched¬ 
ule  on  which  the  classifications  are  set 
forth  for  the  various  sizes  and  qualities 
of  coal  produced  by  this  protestant  from 
its  Calvin  Mine  there  should  be  inserted, 
under  the  column  in  which  the  figures 
21,  22,  23,  24,  and  25  appear,  the  letter 
“J.” 

(4)  The  Red  Parrot  Coal  Company, 
Red  Parrot  No.  1  Mine,  Kanawha  Sub¬ 
district,  No.  5  Block  Seam,  filed  a  pro¬ 
test  to  the  minimum  prices  for  its  size 
group  1  to  9,  inclusive,  coals  as  proposed 
by  the  District  Board,  respectively,  at 
G-295;  H-250;  H-240;  H-220;  H-210: 
H-210;  <>220;  C-220;  F-175.  The  pro¬ 
test  is  allowed  in  part  and  only  as  to 
size  group  9  as  proposed  and  such  size 
group  as  produced  by  this  Protestant  at 
its  above  named  mine  is  classified  at 
H-165.  Accordingly,  at  the  page  of  the 
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modified  minimum  price  and  classiflca-  district,  Eagle  Seam,  filed  a  protest  to  Mine,  Cedar  Grove  Seam  and  Thacker 

tion  schedule  on  which  the  classifica-  the  minimum  price  for  size  group  11  Seam;  No.  5  Mine,  Thacker  Seam;  No.  6 

tions  are  set  forth  for  the  various  sizes  coals  produced  by  the  above  named  Mine,  Thacker  Seam;  No.  32  Top  Mine, 
and  qualities  of  coal  produced  by  this  mines  as  such  prices  were  proposed  by  Thacker  Seam;  and  No.  32  Bottom  Mine, 
Protestant  from  its  Red  Parrot  No.  1  the  District  Board  at  A-170  and  further  Thacker  Seam,  for  which  the  District 
Mine  there  should  be  inserted,  under  the  protested  the  minimum  prices  for  its  Board  failed  to  propose  minimum  prices, 

column  in  which  the  figures  21,  22,  23,  size  groups  9  and  10  coals  produced  by  Such  minimum  prices  are  hereby  estab- 

24,  and  25  appear,  the  letter  “H.”  its  Earling  Mine  as  proposed  by  the  Dis-  lished  and  size  group  10  as  produced  by 

(5)  Boone  County  Coal  Corporation,  trict  Board,  respectively,  at  D-185  and  the  Protestant’s  Mitchell  Branch  Mine 
Boone  No.  2  Mine,  Kanawha  Subdistrict,  G-155.  The  protest  is  allowed  in  part  is  clas.sified  at  J-140 ;  such  size  group  as 
Chilton  Seam,  filed  a  protest  to  the  min-  and  to  the  extent  that  size  group  11  pro-  produced  by  Protestant’s  Junior  Mine  is 

imum  price  for  its  size  group  9  coals  as  duced  by  this  Protestant’s  above  named  classified  at  K-135;  such  size  group  as 

proposed  by  the  District  Board  at  P-175,  mines  is  classified  at  D-155,  and  the  pro-  produced  by  Protestant’s  No.  5  mine  is 
The  protest  is  allowed  in  part  and  to  the  test  for  and  on  behalf  of  the  Earling  classified  at  N-120;  such  size  group  as 
extent  that  such  size  group  produced  by  Mine  with  reference  to  size  groups  9  and  produced  by  Protestant’s  No.  6  Mine  is 

this  Protestant’s  above  named  mine  is  10  is  allowed  only  to  the  extent  that  classified  at  F-155;  such  size  group  as 

classified  at  G-170.  Accordingly,  at  the  size  group  10  produced  by  this  Pro-  produced  by  Protestant’s  No.  32  Top 
page  of  the  modified  minimum  price  and  testant’s  Earling  Mine  is  classified  at  Mine  is  classified  at  M-125  and  such  size 
classification  schedule  on  which  the  J-145.  Accordingly,  at  the  page  of  the  group  as  produced  by  Protestant’s  No.  32 
classifications  are  set  forth  for  the  var-  modified  minimum  price  and  classifica-  Bottom  Mine  is  classified  at  K-135.  Ac- 
ious  sizes  and  qualities  of  coal  pro-  tion  schedule  on  which  the  classifica-  cordingly,  at  the  page  of  the  modified 
duced  by  the  Protestant  from  its  Boone  tions  are  set  forth  for  the  various  sizes  minimum  price  and  classification  sched- 
No.  2  Mine  there  should  be  inserted,  and  qualities  of  coals  produced  by  this  ule  on  which  the  classifications  are  set 
under  ttie  column  in  which  the  figures  Protestant  from  its  above  named  mines,  forth  for  the  various  sizes  and  qualities 
21,  22,  23,  24,  and  25  appear,  the  letter  1  there  should  be  inserted  under  the  col-  of  coal  produced  by  this  Protestant’s 
»»  •  ’  ’  which  the  figure  27  appears,  the  Mitchell  Branch  Mine,  Junior  Mine.  No.  5 

(6)  Guyan  Eagle  Coal  Ccmipany,  No.  letter  “D,”  and  on  the  same  page,  after  Mine.  No.  6  Mine,  No.  32  Top  Mine,  and 
3  Mine,  Logan  Subdistrict,  Chilton  the  name  of  the  Earling  Mine,  and  under  No.  32  Bottom  Mine,  there  should  be  in- 
Seam,  filed  a  protest  to  the  minimum  the  column  in  which  the  figure  26  ap-  serted  under  the  column  in  which  the 
prices  for  its  size  groups  2  to  9,  in-  pears,  there  should  be  inserted  the  letter  figure  26  appears,  the  letters  “ J,”  “K,” 
elusive,  as  proposed  by  the  District  “J.”  “N,”  “P,”  “M,”  and  “K,”  respectively. 

Board  at  M-230;  M-220;  J-215;  J-205;  (9)  Splash  Dam  Coal  Corporation,  after  the  names  of  each  mine. 

J-205;  C-220;  D-215;  E-180,  respec-  Splash  Dam  Mine,  Virginia  Subdistrict,  (12)  Mahan-Ellison  Coal  Corporation, 
lively.  The  protest  is  allowed  in  part  Splash  Dam  Seam,  filed  a  protest  to  the  No.  1  Mine,  Harlan  Subdistrict,  Harlan 
and  only  as  to  size  group  9  as  proposed  minimum  price  for  its  size  group  9  coals  Seam,  filed  a  protest  to  the  minimum 
and  such  size  group  produced  by  this  as  proposed  by  the  District  Board  at  C-  prices  for  its  size  groups  1,  9,  and  10,  as 
Protestant’s  above  named  mine  is  clas-  190.  The  protest  is  allowed  in  part  and  proposed  by  the  District  Board,  respec- 
sified  at  P-175.  Accordingly,  at  the  page  to  the  extent  that  such  size  group  pro-  tively,  at  L-275,  P-175,  and  J-140.  The 
of  the  modified  minimum  price  and  duced  by  this  Protestant’s  above  named  protest  is  allowed  in  part  and  only  to 
classification  schedule  on  which  the  mine  is  classified  at  D-185.  Accordingly,  the  extent  that  size  group  1  produced  by 
classifications  are  set  forth  for  the  va-  at  the  page  of  the  modified  minimum  this  Protestant’s  above  named  mine  is 
nous  sizes  and  qualities  of  co€il  produced  price  and  classification  schedule  on  classified  at  M-270.  Accordingly,  at  the 
by  this  Protestant  from  its  No.  3  Mine  which  the  classifications  are  set  forth  page  of  the  modified  minimum  price  and 
there  should  be  inserted,  imder  the  col-  for  the  various  sizes  and  qualities  of  classification  schedule  on  which  the 
umn  in  which  the  figures  21,  22,  23,  24,  coal  produced  by  t^  Protestant  from  classifications  are  set  forth  for  the  var- 
and  25  appear,  the  letter  “P.”  j  its  Splash  Dam  Mine  there  should  be  ious  sizes  and  qualities  of  coal  produced 

(7)  Elk  River  Coal  and  Lumber  Com-  j  inserted,  under  the  column  in  which  the  by  this  Protestant  from  its  No.  1  Mine 
pany.  Rich  Run  Mine,  Kanawha  Sub-  figures  21,  22,  23,  24,  and  25  appear,  there  should  be  inserted,  under  the  col- 
district,  No.  5,  Block  Seam,  filed  a  pro-  the  letter  “D.”  umn  in  vdiich  the  figures  1,  2,  3,  and  4 

test  to  the  minimum  prices  for  its  size  (10)  Banner  Puel  Corporation,  No.  1  appear,  the  letter  “M.” 
groups  1  and  9  coals  as  proposed  by  the  and  No.  2  Mines,  Virginia  Subdistrict,  (13)  Leevale  Collieries,  Incorporated, 
District  Board,  respectively,  at  6"  Blk.  Upper  Banner  Seam,  filed  a  protest  to  No.  2  Mine,  Kanawha  Subdistrict,  Pow- 
H-300;  5"  Blk.  H-290;  4"  Blk.  H-290  the  minimum  prices  for  its  size  groups  ellton  Seam,  filed  a  protest  to  the  mini- 

and  for  size  group  9,  2"  N/S-IV^"  N/S  8  and  9  coals  as  proposed  by  the  Dis-  mum  prices  for  its  size  groups  1  to  7, 

at  F-175.  ’The  protest  relative  to  the  trict  Board  at  D-215  for  Mine  No.  1  and  inclusive,  and  size  groups  9, 10,  12, 13,  14, 

minimum  prices  established  for  size  D-215  for  Mine  No.  2,  size  group  No.  8,  and  15,  as  proposed  by  the  District 

group  No.  1  is  denied,  but  is  allowed  in  and  C-190  for  Mine  No.  1  and  P-175  for  Board,  respectively,  at  Q-250;  L-235; 
part  and  size  group  9  as  produced  by  Mine  No.  2,  size  group  9.  The  protest  L-225;  J-215;  J-205;  G-215;  C-220;  D- 
this  Protestant’s  above  named  mine  is  is  allowed  in  part  and  only  to  the  extent  185;  E-160;  C-235;  C-225;  C-215;  and 
classified  at  H-165.  Accordingly,  at  the  that  size  group  9  of  the  No.  2  Mine  is  C-205.  The  protest  is  allowed  in  part 
page  of  the  modified  minimum  price  and  re-classified  from  P-175  as  proposed  by  and  only  to  the  extent  that  size  groups 
classification  schedule  on  which  the  the  District  Board  to  C-190.  Accord-  Nos.  2,  3,  9,  and  10,  respectively,  as  pro¬ 
classifications  are  set  forth  for  the  va-  ingly,  at  the  pa^e  of  the  modified  mini-  duced  by  this  Protestant’s  above  named 
rious  sizes  and  qualities  of  coal  pro-  mum  price  and  classification  schedule  on  mine  are  classified  at  M-230;  M-220; 
duced  by  this  Protestant  from  its  Rich  which  the  classifications  are  set  forth  E-180;  and  F-155.  Accordingly,  at  the 
Run  Mine  there  should  be  inserted,  for  the  various  sizes  and  qualities  of  coal  page  of  the  modified  minimum  price  and 
mider  the  column  in  which  the  figures  produced  by  this  Protestant  from  its  No.  classification  schedule  on  which  the 
21,  22,  23,  24,  and  25  appear,  the  letter  2  Mine  there  should  be  inserted,  under  classifications  are  set  forth  for  the  vari- 
”  the  column  in  which  the  figures  21,  22,  ous  sizes  and  qualities  of  coal  produced 

(8)  West  Virginia  Ctoal  and  Coke  Cor-  23,  24,  and  25  appear,  the  letter  “C.”  by  this  Protestant  from  its  No.  2  Mine 
Poration,  operating  Omar  Mine  No.  4,  (11)  Red  Jacket  Coal  Corporation  there  should  be  inserted,  under  the  col- 

Omar  Mine  No.  5,  Rossmore  Mine  and  filed  a  protest  requesting  the  establish-  umn  in  which  the  figures  5,  6,  and  7 
No.  19  Mine,  all  located  in  Logan  Sub-  ment  of  minimum  prices  for  the  group  10  appear,  the  letter  “M,”  and  under  the 
^trict,  Island  Creek  Seam,  and  the  (Slack)  classification  for  its  Mitchell  column  in  which  the  figures  8  and  9 
Earling  Mine  located  in  Logan  Sub-  j  Branch  Mine.  Cedar  Grove  Seam;  Junior  appear,  the  letter  “M,”  and  under  the 
No.  12 - 8 
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column  in  which  the  figures  21,  22,  23, 
24,  and  25  appear,  the  letter  “E,”  and 
under  the  column  in  which  the  figure  26 
appears,  the  letter  “F.” 

(14)  Ruth-Eikhorn  Coals,  Incorpo¬ 
rated,  filed  a  protest  for  its  Steinman 
Mine,  located  in  the  Virginia  Subdistrict, 
Upper  Banner  Seam,  to  the  minimum 
prices  for  its  size  group  9  coals  as  pro¬ 
posed  by  the  District  Board  at  A-200. 
This  phase  of  the  protest  is  allowed  in 
full,  the  other  phase  having  been 
denied,  and  such  size  group  produced  by 
this  Protestant’s  above  named  mine  is 
classified  at  C-190.  Accordingly,  at  the 
page  of  the  modified  minimum  price  and 
classification  schedule  on  which  the 
classifications  as  set  forth  for  the  va¬ 
rious  sizes  and  qualities  of  coal  pro¬ 
duced  by  this  Protestant  from  its  above 
named  mine,  there  should  be  inserted, 
under  the  column  in  which  the  figures 
21,  22,  23,  24,  and  25  appear,  the 
letter  “C.” 

(15)  Bardo  Coal  Mine  Company,  In¬ 
corporated,  Bardo  Mine,  Harlan  Subdis¬ 
trict,  Harlan  Seam,  filed  a  protest  to  the 
minimum  price  for  its  size  groups  9  and 
10  coals  as  proposed  by  the  District 
Board,  respectively,  at  H-165  and  M-125. 
The  protest  is  allowed  in  part  and  only 
to  the  extent  that  size  group  10  as  pro¬ 
duced  by  this  Protestant’s  above  named 
mine  is  classified  at  N-120.  According¬ 
ly,  at  the  page  of  the  modified  minimum 
price  and  classification  schedule  on 
which  the  classifications  are  set  forth 
for  the  various  sizes  and  qualities  of 
coal  produced  by  this  Protestant  from 
its  Bardo  Mine  there  should  be  inserted, 
under  the  column  in  which  the  figure  26 
appears,  the  letter  “N.” 

Conclusion 

And  now,  upon  consideration  of  all 
the  evidence,  both  oral  and  documen¬ 
tary,  introduced  at  the  hearing  on  the 
submission  of  the  minimum  price  and 
classification  schedule  as  proposed  by 
District  Board  No.  8  at  Washington, 
D.  C.,  on  October  28,  1938,  to  November 
4,  1938,  inclusive,  and  in  further  consid¬ 
eration  of  the  modifications,  revisions, 
and  amendments  to  said  schedule  as 
herein  in  this  report  above  set  forth,  the 
Commission  hereby  finds: 

(1)  That  the  District  Board  for  Dis¬ 
trict  No.  8,  as  directed  by  Order  No.  247 
of  the  Commission,  proposed  minimum 
prices  free  on  board  transportation  facil¬ 
ities  at  the  mine  for  the  kinds,  qualities, 
and  sizes  of  coal  produced  by  Code  Mem¬ 
bers  within  the  District,  and  classifica¬ 
tions  of  coal  and  price  variations  as  to 
mines,  consuming  market  areas,  and 
values  as  to  uses. 

(2)  That  said  District  Board  submitted 
to  the  Commission  a  schedule  of  such 
proposed  minimum  prices  and  classifica¬ 
tions,  together  with  the  data  upon  which 
the  prices  contained  in  said  schedule  were 
computed  and  upon  which  the  classifica¬ 
tions  of  coal  were  determined,  including, 
without  limitation,  the  factors  considered 
in  determining  the  price  relationships. 


(3)  That  the  prices  contained  in  said 
schedule,  as  modified,  revised,  and 
amended  by  the  Commission,  refiect  as 
nearly  as  may  be  the  relative  market 
value  of  the  various  kinds,  qualities,  and 
sizes  of  coal  produced  by  Code  Members 
within  the  District;  are  just  and  equitable 
as  between  producers  within  the  District; 
have  due  regard  to  the  interests  of  the 
consuming  public;  and  do  not  permit 
dumping. 

(4)  That  the  minimum  prices  con¬ 
tained  in  said  schedule,  as  modified,  re¬ 
vised,  and  amended  by  the  Commission, 
for  any  kind,  quality,  or  size  of  coal  for 
shipment  into  any  consuming  market 

I  area,  are  just  and  equitable  as  between 
1  producers  within  the  District. 

(5)  That  the  minimum  prices  con¬ 
tained  in  said  schedule,  as  modified,  re¬ 
vised,  and  amended  by  the  Commission, 
for  any  kind,  quality,  or  size  of  coal  for 
shipment  into  any  consuming  market 
area,  are  proposed  in  such  manner  as  to 
yield  a  return  per  net  ton  for  the  Dis¬ 
trict  equal  as  nearly  as  may  be  to  the 
weight^  average  of  the  total  cost,  per 
net  ton,  of  the  tonnage  of  Minimum  Price 
Area  No.  1 ;  the  return  or  realization,  per 
net  ton,  for  said  District  No.  8,  as  found 
by  the  District  Board,  being  $2,150,  and 
as  found  by  this  Commission  after  the 
modification  of  said  schedule  to  be  $2,145; 
the  weighted  average  of  the  total  cost  per 
net  ton  of  the  tonnage  of  Minimum  Price 
Area  No.  1  as  heretofore  determined  by 
the  Commission  being  $2,157. 

(6)  That  the  proposed  minimum  price 
and  classification  schedule  submitted  to 
the  Commission  by  District  No.  8,  as 
modified,  revised,  corrected,  and  amended, 
a  copy  of  which  said  schedule  appears  as 
an  appendix  attached  hereto,  is  in  rea¬ 
sonable  compliance  and  conformity  with 
Order  No.  247  of  the  Commission  and 
with  the  requirements  of  Section  4-II  (a) 
of  the  Bituminous  Coal  Act  of  1937. 

The  Commission  further  hereby  finds 
that  said  schedule,  as  so  modified,  revised, 
corrected,  and  amended,  should  be,  and 
the  same  is  hereby,  approved  by  the  Com¬ 
mission  to  serve  as  a  basis  for  coordina¬ 
tion,  as  provided  in  Section  4-II  (b)  of 
said  Act. 

Appendix  for  District  No.  8 

SCHEDULE  OF  MINIMUM  PRICES  AS  MODIFIED 

AND  APPROVED  TO  SERVE  AS  A  BASIS  FOR 

COORDINATION 

Note. — The  prices  in  this  schedule  are  not 
the  final  prices  that  will  be  established  on 
coal  for  shipment  by  Code  Members  within 
this  district  into  consuming  markets  of  this 
district.  In  the  ultimate  establishment  of  the 
effective  minimum  prices,  pursuant  to  sub¬ 
section  (b)  of  Part  II,  Section  4  of  the  Act, 
the  minimum  prices  in  this  schedule  are  sub¬ 
ject  to  such  increase  or  decrease  respectively, 
as  may  be  necessary  to  carry  out  the  provisions 
of  subsections  (a)  and  (b)  of  Part  II,  Sec¬ 
tion  4  of  the  Act. 

F.  W.  McCJullough, 
Secretary. 

Issued  January  16,  1939. 


Price  Instructions  and  Exceptions 

1.  The  schedule  of  prices  shown  herein 
applies  f.  o.  b.  transportation  facilities 
at  mines  on  all  coal  produced  by  code 
members  in  the  district  shown  on  the 
title  page  hereof. 

2.  All  prices  are  subject  to  the  Market¬ 
ing  Rules  and  Regulations  issued  by  the 
National  Bituminous  Coal  Commission. 

3.  All  size  designations  herein  are  for 
round  hole  screens  or  their  equivalent, 
except  when  otherwise  designated. 
When  other  types  of  screens  are  used,  the 
District  Board,  subject  to  the  approval 
of  the  Commission,  shall  determine  the 
actual  size  designation  of  the  coal  so 
prepared. 

4.  In  the  sale  of  coal  to  destined  points 
outside  the  boundary  of  the  United 
States,  prices  stipulated  herein  are  for 
payment  in  United  States  funds. 

5.  All  prices  herein  are  per  net  ton  of 
2,000  lbs.  f.  o.  b.  transportation  facilities 
at  the  mines  unless  otherwise  designated. 

6.  When  coal,  excepting  Size  Group  26, 
is  submitted  to  any  chemical,  oil  or  wax¬ 
ing  process,  an  additional  charge  of  not 
less  than  10  cents  per  net  ton  shall  be 
made. 

7.  Mixed  coal  from  more  than  one 
seam. — Coal  operations  in  more  than  one 
seam  priced  differently  shall  apply  a 
price  on  mixed  coal,  based  on  the  per¬ 
centage  of  each  seam  loaded,  adjusted 
to  the  nearest  five  cents,  and  Invoice 
shall  properly  identify  the  coal. 

8.  Cannel  coal  prices. — 


All  districts 
except  Logan 

Logan 

district 

1 

Blocks,  Chunks,  and  Lumps. 

$a.50 

$3.25 

Egft . 

3.00 

2L75 

Chips . 

2.50 

2-25 

Machire  Cuttings . . 

1.60 

L60 

9.  Seasonal  discounts  on  domestic 
coal. — On  all  shipments  of  domestic  coal, 
the  following  discounts  shall  apply  in 
Size  Groups  1  to  11  inclusive’  (cents  per 
net  ton) : 


Groups 

1-4, 

inch 

5-7, 

incl. 

8  and  9 

, 

10 

11 

April . 

50 

25 

25 

10 

May . 

40 

20 

20 

10 

June . 

30 

15 

15 

10 

July . 

20 

10 

10 

10 

August . 

1 

10 

5 

6 

6 

'The  date  of  shipment  and  not  the  date 
of  sale  shall  govern  the  seasonal  price 
applicable. 

In  cases  where  the  application  of  the 
above  discounts  results  in  a  higher  price 
for  a  lower  size  group  than  a  larger  size 
group,  the  larger  size  group  price  may  be 
applied. 

10.  Railuxiy  locomotive  fuel  prices.— 1- 
The  following  prices  apply  for  sale  to 
Railways.  Kanawha  Subdistrict  —  all 

(a)  Big  Sandy  Subdistrict — all  mines 
except  those  on  the  L  fc  N  and  C.  C.  &  O. 
j  Railways.  Kanawha  Subdistrict— all 
!  mines.  Logan  Subdistrict — all  mines. 
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Virginia  Subdistrict — all  mines  on  the  N. 

&  W.  Railway.  Williamson  Subdistrict — 
all  mines. 

Mine  run - $2. 15 

234"  to  5"  Resultant  Mine  Run _ _  1.95 

2"  and  xinder  Nut-Slack. _  1.90 

(b)  Big  Sandy  Subdistrict — all  mines 
except  those  listed  in  (a) .  Harlan  Sub¬ 
district — all  mines.  Hazard  Subdistrict — 
all  mines.  Southern  Appalachian  Sub¬ 
district — all  mines.  Virginia  Subdis¬ 
trict — all  mines  except  those  listed  in  (a) . 

Mine  Run _ $2. 15 

23/4”  to  5”  Resultant  Mine  Run _  1.95 

21/2"  and  under  Nut-Slack _ 1.75 

2.  Substitution. — (a)  When  a  mine 

has  no  screening  facilities  or  a  mine  with 
screening  facilities  cannot  screen  more 
than  20%  5"  Block,  it  may  sell  Mine  Run 
at  the  2%"  to  5"  Resultant  Mine  Run 
price. 

(b)  Egg  Coal  (2"  X  5"  and  imder)  and 
smaller  double  screened  sizes  may  be  ap¬ 
plied  at  prices  for  5''  Resultant  Mine  Run 
when  necessary  and  to  the  extent  only  of 
equalizing  production  with  orders  for 
other  group  sizes. 

(c)  Nut  Coal,  2V2''  and  under,  may  be 
applied  on  orders  for  2%"  and  under 
Resultant  Mine  Run,  or  Nut-Slack  when 
necessary  and  to  the  extent  only  of 
equalizing  production  with  orders  for 
other  group  sizes. 

(d)  Any  size  may  be  applied  (m  orders 
carrying  Mine  Run  prices  when  neces¬ 
sary  and  to  the  extent  only  of  equalizing 
production  with  orders  for  other  group 
sizes. 

3.  Low-grade  reject  coal. — In  the 
Kanawha,  Logan,  and  Williamson  dis 
tricts,  certain  mines  have  in  their  major 
seams  a  section  of  soft,  friable,  and  gen¬ 
erally  Inferior  coal.  This  may  be  hand¬ 
picked  in  the  mines  or  from  the  Block 
or  E^g  booms.  For  the  purpose  of  uni¬ 
form  description,  this  shall  be  referred 
to  as  “throw  out  coal”  and  may  be  sold 
to  Railways  for  use  as  Locomotive  Fuel 
at  the  price  classification  of  2y2"  and 
under  Nut-Slack. 

4.  Lump  or  any  double  screened  coal 
ordered  or  sold  for  Locomotive  Fuel  shall 
take  a  minimum  price  of  $2.30  per  net 
ton  of  2,000  lbs.  f.  o.  b.  mines. 

5.  An  additional  charge  of  not  less 
than  15  cents  per  net  ton  shall  be  added 
to  the  minimum  established  prices  for 
locomotive  fuel  when  coaling  locomo¬ 
tives  at  mine  tipples  to  cover  the  extra 
costs  for  such  service. 

6.  Railway  fuel  prices  set  up  here¬ 
under  shall  not  be  used  in  the  sale  of 
coal  to  railways  other  than  those  recog 
uized  as  common  carriers  by  the  Inter¬ 
state  Commerce  Commission  or  by  the 
the  Canadian  Railways  Commission. 

T-  When  coal,  other  than  locomotive 
tuel,  is  sold  to  a  railroad,  the  price  shall 
not  less  than  the  minimum  estab- 
hshed  for  the  grade  and  size  sold. 

11.  Industrial  coal. — ^Industrial  coal  is 
coal  used  in  Industrial  Plants  and  Public 
Institutions,  described  as  follows: 


Industrial  plants  Include  hotels,  thea¬ 
tres,  stores,  apartment  and  ofldce  build¬ 
ings  where  owner  furnishes  heat  to 
tenants,  laundries,  greenhouses,  fac¬ 
tories,  and  other  industrial  plants. 

Public  institutions  include  FederaL 
State,  Coimty,  Municipal,  and  Township 
institutions  or  buildings,  and  churches, 
schools,  and  hospitals. 

Size  Groupings 
Description  of  sizes  included 

Group  No.  1.  BVOck  lai^er  than  5". 
Group  No.  2.  Block  larger  than  3"  and 
not  exceeding  5".  Chunks  larger  than 
4"  X  6". 

Group  No.  3.  Lump  larger  than  2"  and 
not  exceeding  3".  Chrniks  6"  t<^  and 
3y4"  to  4”  bottom. 

Group  No.  4.  Lump  larger  than 
and  not  exceeding  2". 

Group  No.  5.  FMmace  8"  top  and  2  Vi” 
to  3”  bottom. 

Group  No.  6.  Furnace  6”  top  and  2*4" 
to  3"  bottom. 

Group  No.  7.  Furnace  5"  top  and  2y4" 
to  3"  l^ttom. 

Group  No.  8.  Egg  6"  top  and  1"  to  2" 
bottom. 

Group  No.  9.  Egg  5"  top  and  1"  to  2" 
bottom.  Egg  4”  top  and  1"  to  2V^" 
bottom. 

Group  No.  10.  Stove  3"  top  and  1"  to 
2”  bottom. 

Group  No.  11.  Nut  2”  top  and  y2"  to 
1*4"  bottom. 

Group  No.  12.  Stoker  iy2"  top  and 
Va"  to  %"  bottom. 

Group  No.  13.  Double  Screened  Indus¬ 
trial  Coal. — 6"  top  and  l*/2"  to  3"  bot¬ 
tom. 

Group  No.  14.  Double  Screened  Indus¬ 
trial  Coal. — 5"  top  and  1"  to  2"  bottom. 

Group  No.  15.  Double  Screened  Indus 
trial  Coal. — 3"  top  and  1"  to  2"  bottom. 

Group  No.  16.  Double  Screened  Indus^ 
trial  Coal. — 3"  top  and  %"  to  %"  bot¬ 
tom,  2"  top  and  Vz”  to  1V4"  bottom, 
IV2"  top  and  V4"  to  %"  bottom. 

Group  No.  17.  %"  and  under  Screened 
Run  of  Mine. 

Group  No.  18.  Straight  Run  of  Mine 
Group  No.  19.  5y4"  to  6"  Resultant 
Run  of  Mine. 

Group  No.  20.  3"  to  5"  Resultant  Rim 
of  Mine. 

Group  No.  21.  Modified  Nut-Slack 
containing  10%  of  %"  x  0  Slack.  (A1 
lowable  tolerance  2*/^%J 


Group  No.  22.  Modified  Nut-Slack  con¬ 
taining  15%  of  %"  X  0  Slack.  (Allowable 
tolerance  2*/2%.) 

Group  No.  23.  Modified  Nut-Slack  con¬ 
taining  20%  of  %”  X  0  Slack.  (Allowable 
tolerance  2*/^%.)  Modified  Nut-Slack 
with  10  Mesh  or  Smaller  removed.  Nut- 
Slack  larger  than  2”  but  not  exceeding 
2%". 

Group  No.  24.  Nut-Slack  larger  than 
1”  but  not  exceeding  2”. 

Group  No.  25.  Nut-Slack  larger  than 
%"  but  not  exceeding  1”.  Degraded 
Nut-Slack — Resultant  Nut-Slack  coal  re¬ 
maining  after  all  of  the  1"  to  iy4"  top 
and  Va”  to  %”  bottom  has  been  re¬ 
moved. 

Group  No.  26.  Slack  %"  x  0  and  under 
Screenings. 

Group  No.  27.  Reject  Coal — ^Low  grade 
reject  coal  separated  at  tipple  or  loaded 
separately  in  the  mine. 

Ai^  Size  Larges  Than  the  Maximum  Top  or 
Bottom  Size  Shown  Shall  be  iNCLxniED  in 
THE  Next  Higher  Priced  Group 

WATER  GAS,  RETORT  CAS,  AND  BY-PRODUCT  COAL 

Group  No.  *28.  All  Lump  in  excess  of 
2"  bottom  size  and  all  Chunks  and  Fur¬ 
nace  3"  and  over  bottom  and  5"  and  over 
top  size. 

Group  No.  *29.  All  2"  Lump  and  all 
Egg  5"  and  under  top  size  and  under  3" 
bottom  size. 

Group  No.  *30.  All  Lump  under  2” 
bottom  size  including  screened  Run  of 
Mine  and  all  Stove  and  Nut  sizes  3"  and 
under  top  size. 

Group  No.  31.  Straight  Run  of  Mine; 
Resultants;  Nut-Slack;  Screenings. 

Identification  of  Sub-District  Numbers 

Identification 

Subdistrict  No.  1.  Big  Sandy-Elkhom. 

Subdistrict  No.  2.  Harlan. 

Subdistrict  No.  3.  Hazard. 

Subdistrict  No.  4.  Kanawha. 

Subdistrict  No.  5.  Lc^an. 

Subdistrict  No.  6.  Southern  Appa¬ 
lachian. 

Subdistrict  No.  7.  Virginia. 

Subdistrict  No.  8.  Williamson. 

Subdistrict  No.  9.  Buchanan  County 
Low  Volatile  Mines  and  Red  Ash  Mines 
in  Virginia  and  Williamson  Districts. 


•When  sold  for  by-product  use,  any  grade 
or  size  of  coal  included  in  Size  Groups  28,  29 
and  30  may  be  sold  at  the  Class  "A”  price  for 
Group  31. 


Alphabetical  list  of  code  members  showing  price  classifications  by  sizes 
for  all  uses 


Price  classifications  and  size  group 
numbers 


Code  member 

Mine  name 

Subdlst. 

Seam 

1 

2 

3 

4 

6 

6 

7 

8 

» 

10 

11 

12 

13 

14 

15 

16 

17I 

18 

1C 

20 

21 

22 

23 
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26 

27 

2S 

29 

30 

31 
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6 
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fl 
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*  See  Cannel  coal  prices. 
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Prices  for  Shipments  Into  All  Marketing  Areas — Continued. 


17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28* 

29* 

30* 

31  1 

’rice  dassi- 
fical  ion 

S 

d 

X 

c 

8 

u 

X 

u 

0^ 

c 

C5 

s 

d 

5 

S 

to  6"  Kesultant  R.  O.  M. 

3"  to  5"  Resultant  R.  0.  M. 

Nut-slack:  Modified  containing  10%  of 
H”  X  0  (allowable  tolerance  2)4%) 

Nut  slack:  Modified  containing  oi 

X  0  Slack  (allowable  tolerance 
2,'4%) _ — - 

Nut-slack:  Mod.  containing  20,c  Of?k 

X  0,  Slack  (allowable  tolerance  2}iVc), 
Mod.  with  10  mesh  or  smaller  rem. 
Larger  than  2"  but  not  exceed.  2% 

Nut-slack:  Larger  than  1"  not  exceed¬ 
ing  2" 

.Nut-slack:  Larger  than  notexc^- 

ing  1”,  Degraded— Resultant  coal  re¬ 
maining  after  all  of  V’  to  \\i''  top  and 
W'  to  bottom  has  been  removed 

Slack:  H"  x  0  and  under  Screenings 

Reject  coal:  Low  Grade  reject  coal 
separated  at  tipple  or  loaded  sepa¬ 
rately  in  the  mine 

Water  gas,  retort  gas  and 
by-product  coal 

All  Lump  in  excess  of  2"  bot¬ 
tom  size  and  all  Chunks  and 
Furnace  3"  and  over  bottom 
and  5"  and  over  top  size 

All  2"  Lump  and  all  Lgg  5 
and  under  top  size  and 
under  3"  bottom  size 

All  lump  under  2"  bottom  size 
including  Screened  R.  0.  M. 
and  all  Stove  and  Nut  sizes 
3"  and  under  top  size. 

Straight  R.  0.  M.,  Resultants, 
Nut-Slack,  Screenings 

A . 

245 

235 

2110 

225 

216 

210 

205 

200 

190 

185 

170 

245 

235 

225 

215 

n . 

235 

225 

220 

215 

210 

205 

200 

195 

185 

180 

165 

240 

230 

220 

210 

r . 

230 

220 

215 

210 

205 

200 

195 

190 

180 

175 

160 

235 

225 

215 

205 

1) . 

225 

215 

210 

205 

200 

195 

190 

185 

175 

170 

155 

230 

220 

210 

200 

E . 

220 

210 

205 

200 

195 

190 

185 

180 

170 

165 

150 

225 

215 

205 

195 

F 

215 

205 

200 

195 

190 

185 

180 

175 

165 

160 

145 

_ 

_ 

fl 

210 

2tK) 

195 

190 

185 

180 

175 

170 

160 

155 

TT 

•205; 

105 

190 

185 

180 

170 

165 

155 

150 

T 

200 

190 

185 

180 

175 

170 

165 

160 

150 

145 

K 

185 

180 

175 

170 

165 

160 

1.55 

145 

140 

L 

190 

180 

175 

170 

165 

160 

1.55 

150 

140 

135 

185 

175 

170 

165 

160 

1.55 

1.50 

145 

135 

130 

\' 

170 

160 

1.55 

145 

140 

130 

125 

0 

175 

165 

160 

155 

150 

145 

140 

135 

125 

120 

p 

170 

160 

155 

150 

145 

140 

135 

130 

120 

115 

Q 

u 

p 

1  1 

1 

1  1  1 

_ 

*  Wht'n  sold  for  by-product  iist*,  any  grade  or  size  of  coal  included  in  Size  Oroups  28,  29,  and  30  may  be  sold  at 
the  (’lie's  “A”  price  for  Group  31. 

Sec  size  CToup  chart  for  description  of  sizes. 

St'e  iiriee  instructions  and  exceptions. 


Minimum  Price  Area  No.  1 — District 
Board  No.  1 

PROPOSED  MARKETING  RULES  AND  REGULA¬ 
TIONS 

A  witness  for  District  Board  No.  1, 
properly  qualified  as  an  expert  in  the 
marketing  of  coal  in  that  District,  intro¬ 
duced  into  evidence  as  Exhibit  No,  605, 
the  rules  and  regulations  proposed  by 
District  Board  No.  1  in  compliance  with 
Commission  Order  No.  248.  This  witness 
testified  that  these  rules  and  regulations 
were  properly  submitted  to  Code  Mem¬ 
bers  within  District  No.  1  and  that  the 
District  Board  received  protests  from 
seven  Code  Members.  After  due  notice, 
a  hearing  was  held  on  said  protests  and 
such  modifications  as  were  approved  of 
by  the  District  Board  were  then  included 
in  a  new  draft  of  the  proposed  rules  and 
regulations. 

It  w’as  the  opinion  of  the  members  of 
District  Board  No.  1  and  also  the  per¬ 
sonal  opinion  of  the  witness  that  the 
marketing  rules  and  regulations  con¬ 
tained  in  Exhibit  No,  605  are  reasonable, 
not  inconsistent  with  the  requirements  of 
Section  4  of  the  Act,  and  in  conformance 
with  the  standards  of  fair  competition 
contained  in  the  Act. 

District  Board  No.  1  proposed  the  fol¬ 
lowing  definition  of  a  sales  agent.  Ex¬ 
hibit  No.  605,  Section  1,  paragraph  2: 

A  “sales  agent”  is  a  person  who  as 
agent,  in  law  or  in  fact,  sells  coal  for  or 
on  behalf  of  a  Code  Member. 

Rule  4,  Section  II  of  Exhibit  No.  605, 
providing  for  the  filing  with  the  Commis- 
No.  12 - 10 


Sion  of  certain  data,  differentiates  a  sales 
agent  from  a  sales  representative  regu¬ 
larly  employed  as  salesmen.  It  is  appar¬ 
ent  from  this  rule  that  the  District  Board 
did  not  intend  that  a  sales  representative 
regularly  employed  as  a  salesman  should 
be  included  in  the  definition  of  a  “sales 
agent”.  Furthermore,  the  witness  for 
the  Board  stated  that  it  was  not  his  un¬ 
derstanding  that  rule  3  of  Section  n  re¬ 
quired  Code  Members  to  evidence  in  writ¬ 
ing  the  appointment  of  an  ordinary  sales¬ 
man  regularly  employed  at  a  stated  sal¬ 
ary  per  week,  per  month,  or  per  year. 
We  are  of  the  opinion  that  the  definition 
of  a  “sales  agent”  should  be  clarified  so 
as  clearly  to  indicate  this  differentiation. 
For  the  purpose  of  further  clarification,  | 
and  to  prevent  the  granting  of  discounts 
in  the  form  of  commissions,  we  are  of 
the  opinion  that  the  definition  of  a  sales 
agent  should  clearly  indicate  that  per¬ 
sons  who  purchase  coal  do  not  come 
within  the  scope  of  the  definition.  Ac¬ 
cordingly,  we  modify  the  definition  of  a 
“sales  agent”  contained  in  Section  I.  rule 
2,  to  read  as  follows: 

A  “sales  agent”  is  a  person  who,  as 
agent  of  a  Code  Member  (and  therefore 
without  purchasing  the  coal),  sells  coal 
produced  by  such  Code  Member  for  him 
or  on  his  behalf:  Provided,  that  “sales 
agent”  shall  not  include  an  individual 
(herein  referred  to  as  a  “salesman”) 
regularly  and  continuously  employed  by 
a  Code  Member,  whose  sole  compensa¬ 
tion  is  a  stated  salary  per  week,  per 
month,  or  per  year,  and  who  regularly 
devotes  the  major  portion  of  his  time  to 
the  solicitation  of  purchases  of  coal  pro¬ 
duced  by  his  Code  Member  employer. 


For  the  purpose  of  clarification,  we 
modify  the  definition  of  a  “commission” 
contained  in  Section  I,  rule  3,  to  read  as 
follows: 

A  “commission”  is  the  total  of  all  com¬ 
pensations  and  allowances  received  by  a 
sales  agent  from  a  Code  Member  for 
services  rendered  in  the  sale  of  coal. 

Definitions  4,  5,  6,  7,  and  18  should  be 
deleted  from  the  proposed  rules  for  the 
reason  that  they  relate  to  the  subject 
matter  of  a  hearing  held  pursuant  to 
Section  4  n  (h)  of  the  Act.  We  are  of 
the  opinion  the  following  definition  of  a 
“registered  distributor”  is  proper: 

A  “registered  distributor”  is  a  person 
who  has  been  duly  registered  by  the 
Coal  Commission  pursuant  to  the  rules 
and  regulations  prescribed  by  the  Com¬ 
mission  for  the  administration  of  Sec¬ 
tion  4  II  (h)  of  the  Act. 

We  are  of  the  opinion  that  definitions 
15  to  23  contained  in  Section  I  of  the 
composite  findings  hereinafter  given  are 
reasonable  and  desirable.  The  District 
Board  did  not  define  these  terms  al¬ 
though  they  appear  in  various  rules  pro¬ 
posed  by  the  Board. 

Whilq  the  witness  for  the  District 
Board  stated  that  the  Board,  in  propos¬ 
ing  rule  1  under  Section  II,  deliberately 
omitted  any  reference  to  the  appoint¬ 
ment  of  sales  agents  as  being  subject  to 
the  marketing  rules  and  regulations,  the 
Board,  in  proposing  rule  3  of  Section  II, 
proposed  a  regulation  of  such  appoint¬ 
ments.  Furthermore,  in  nil:s  VI  and 
VII  of  Section  V  the  Board  proposed 
rules  prohibiting  the  payment  of  com¬ 
missions  to  sales  agents  under  certain 
circumstances.  So  that  Code  Members 
may  be  clearly  put  on  notice  that  ap¬ 
pointment  of  sales  agents  are  subject  to 
the  marketing  rules  and  regulations,  we 
find  that  the  following  rule  should  be 
substituted  for  rule  1  of  Section  II: 

All  appointments  of  sales  agents  by 
Code  Members  or  their  agents  or  author- 
*ized  representatives  shall  be  subject  to 
the  marketing  rules  and  regulations  from 
time  to  time  established  by  the  Coal 
Commission. 

Rule  3  of  Section  11  requires  all  con¬ 
tracts  for  the  appointment  of  sales 
agents  by  Code  Members,  or  authorized 
representatives  of  Code  Members,  to  be 
in  writing  and  that  copies  of  such  agency 
contracts  shall  be  filed  with  the  Statis¬ 
tical  Bureau.  It  is  obvious  that  the  pur¬ 
pose  of  this  rule  is  to  furnish  necessary 
information  to  the  Commission  to  en¬ 
able  it  to  determine  whether  or  not  the 
Code  is  being  violated  by  sales  agents  or 
by  Code  Members  through  the  use  of 
sales  agents.  In  order  fully  to  effectuate 
the  purpose  of  this  rule,  we  are  of  the 
opinion  that  the  rule  should  be  modified 
as  hereinafter  set  forth  in  rule  3  of  Sec¬ 
tion  II  of  the  composite  findings,  so  as 
clearly  to  indicate  that  the  contract  shall 
set  forth  all  the  terms  and  conditions  of 
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the  contract,  including  the  amount  or 
basis  of  the  sales  agents*  commission,  and 
furthermore,  that  all  agreements  modi¬ 
fying  sales  agency  contracts  should  like¬ 
wise  be  in  writing  and  filed  with  the 
Statistical  Bureau. 

The  District  Board  leaves  a  blank  date 
for  the  time  of  filing  such  contracts  en¬ 
tered  into  prior  to  the  effective  date  of 
these  rules  and  regulations.  We  find 
that  a  period  of  twenty  (20)  days  after 
the  establishment  of  the  rules  and  regu¬ 
lations  is  a  reasonable  period  within 
which  to  require  the  filing  of  sales 
agency  contracts  entered  into  on  or  prior 
to  the  effective  date  of  these  rules  and 
regulations. 

Rule  5  of  Section  n  provides  that  the 
Commission  should  publish  a  list  show¬ 
ing  the  names  and  addresses  of  sales 
agents  and  the  Code  Members  for  whom 
such  agents  act.  In  order  that  the  Com¬ 
mission  may  properly  carry  out  this  rule 
and  so  that  the  lists  published  shall  be 
accurate,  we  are  of  the  opinion  that  the 
Code  Member  principal  shall  report  to 
the  Statistical  Bureau  the  expiration, 
termination  or  rescission  of  all  sales 
agency  contracts  as  provided  in  rule  3 
(c)  of  Section  n  of  the  composite  find¬ 
ings  hereinafter  set  forth.  Likewise,  the 
Code  Member  should  file  with  the  Coal 
Commission  a  list  showing  the  names 
and  addresses  of  his  sales  agents  and 
should  report  any  change  in  such  list  as 
provided  in  rule  5  of  the  attached  com¬ 
posite  findings. 

It  is  apparent  that  the  District  Board, 
by  rule  4,  Section  n,  intended  that  each 
Code  Member  shall  file  monthly  with  the 
Statistical  Bureau  a  statement  showing 
the  tonnage  sold  to  wholesalers  and  the 
amount  of  discounts  paid  or  allowed  to 
them.  We  are  of  the  opinion  that  this 
rule  should  be  clarified  so  as  clearly  to 
require  such  filing  as  provided  in  rule  4 
(c)  of  Section  II  in  the  composite  find¬ 
ings  hereinafter  set  forth. 

It  is  apparent  that  the  blank  date  in 
rule  7  of  Section  II  was  meant  to  con¬ 
form  to  the  blank  date  in  rule  3;  there¬ 
fore,  the  period  after  which  no  Code 
Member  shall  pay  any  commission  to  a 
sales  agent  under  this  rule  should  be 
twenty  (20)  days  after  the  effective  date 
of  these  marketing  rules  and  regulations. 
Furthermore,  we  are  of  the  opinion  that 
this  rule  should  be  clarified  as  set  forth 
in  rule  8  of  Section  n  of  the  composite 
findings  subsequently  given. 

Section  V,  rule  VII,  prohibits  the  pay¬ 
ment  of  a  commission  to  a  sales  agent 
w’here  the  coal  is  delivered  or  sold  to  any 
person  vrho  controls  in ‘Whole  or  in  part 
such  sales  agent.  This  rule,  as  it  relates 
to  sales  agents,  should  be  properly  con¬ 
tained  in  Section  n  which  is  entitled 
“Sales  Agents”. 

We  are  of  the  opinion  that  when  any 
commissions  are  paid  to  a  sales  agent  on 
a  tonnage  basis  and  there  is  included  in 
the  computation  of  such  commissioais 
any  i)art  of  the  tonnage  of  coal  sold  by 
the  Code  Member  to  the  sales  agent, 


whether  for  consumption  or  resale,  there 
is  a  violation  of  the  Act  in  that  the 
sales  agent  receives  a  discount  on  the  coal 
purchased  by  him.  So  that  Code  Mem¬ 
bers  may  be  put  on  notice  that  the  pay¬ 
ment  of  such  conunissions  is  in  viola¬ 
tion  of  the  Act,  we  find  that  the  following 
rule  is  reasonable  for  District  No.  1; 

When  any  commissions  are  paid  to  a 
sales  agent  on  a  tonnage  basis,  the  Code 
Member  shall  not  include  in  the  compu¬ 
tation  of  such  commissions  any  part  of 
the  tonnage  of  coal  sold  by  him  to  the 
sales  agent,  whether  for  consumption  or 
resale. 

Rule  11  of  Section  n  of  the  attached 
composite  findings  hereinafter  given  is  a 
re-statement  of  paragraph.  13  of  Section 
4  II  (i)  of  the  Act. 

Rule  12  of  Section  n  of  the  attached 
composite  findings  puts  the  Code  Mem¬ 
ber  on  notice  that  the  amount  of  com¬ 
mission  paid  to  a  sales  agent  is  subject  to 
review  by  the  Coal  Commission  upon 
complaint  of  violation  of  the  unfair 
methods  of  competition. 

In  view  of  the  Chairman’s  statement 
that  rules  relating  to  the  registration  of 
distributors,  including  farmers’  coopera¬ 
tive  organizations  who  may  be  entitled 
to  register  as  such,  should  not  be  sub¬ 
mitted  at  this  hearing  but  should  prop¬ 
erly  be  submitted  imder  Docket  No.  12, 
we  find  that  rules  n,  m,  IV,  V  and  VI  of 
Section  III  and  rules  II,  in,  rv  and  V 
of  Section  IV  should  be  deleted  and  rules 
I  of  Sections  HI  and  IV  should  be  com¬ 
bined  and  modified  to  read  as  follows: 

No  Code  Member  or  sales  agent  of  a 
Code  Member  shall  pay  or  allow  any  dis¬ 
count  from  minimum  prices  to  any  per¬ 
son  unless  such  person  has  been  reg¬ 
istered  by  the  Coal  Commission  as 
authorized  to  receive  such  discount  at 
the  time  of  the  sale. 

Rule  II  of  Section  V  is  deleted  for  the 
reason  that  it  is,  in  substance,  the  same 
as  rule  VII  of  Section  n. 

Rule  rv  of  Section  V  is  deleted  for  the 
reason  that  it  is,  in  substance,  the  same 
as  rules  I  of  Sections  m  and  rv. 

Rule  III  of  Section  V  permits  the  pay¬ 
ment  of  a  discount  to  a  wholesaler  or 
registered  farmers’  cooperative  organi¬ 
zation  merely  upon  the  filing  of  an  ap¬ 
plication  for  registration.  We  are  of 
the  opinion  that  this  rule  would  defeat 
the  purposes  of  requiring  registration 
and,  therefore,  we  delete  the  rule. 

We  delete  rule  V  of  Section  V  for  the 
reason  that  it  is  a  proposal  of  maximum 
discounts  that  may  be  allowed  to  dis¬ 
tributors  and  such  proposals  are  proper 
in  Docket  No.  12. 

Rule  VI  of  Section  V  prohibits  pay¬ 
ment  of  a  commission  or  discount  on 
any  sale  of  coal  for  locomotive  fuel  pur¬ 
poses.  We  are  of  the  opinion  that  this 
I  rule  is  beyond  the  power  of  the  Com¬ 
mission  to  establish  upon  the  basis  of 
the  evidence  introduced  into  the  record, 
and,  accordingly,  we  find  that  it  should 
be  deleted. 


Rule  Vm  of  Section  V  should  be 
amplified  for  the  purpose  of  clarity  to 
read: 

Code  Members  or  their  sales  agents 
may  allow  discounts  from  minimum 
prices  on  sales  of  coal  to  registered  dis¬ 
tributors,  not  in  excess  of  the  maximum 
discount  or  price  allowance  prescribed 
by  the  Coal  Commission  upon  such  sales. 
Only  one  such  discount  may  be  allowed 
on  any  such  sale. 

In  so  far  as  rule  IX  of  Section  V  re¬ 
lates  to  commissions  paid  to  sales  agents, 
we  are  of  the  opinion  that  rule  9  of 
Section  n  of  the  attached  composite 
findings  covers  the  extent  of  our  juris¬ 
diction  over  this  subject  matter.  In  so 
far  as  rule  IX  relates  to  the  granting  of 
a  discount,  we  are  of  the  opinion  that 
this  rule  could  be  properly  effectuated 
only  by  a  rule  which  prohibits  a  regis¬ 
tered  distributor  from  receiving  a  dis¬ 
count  under  the  circumstances  stated 
in  the  rule.  Accordingly,  we  find  that 
rule  IX  of  Section  V  should  be  deleted. 

The  witness  stated  that  in  proposing 
rule  1  of  Section  VI  the  Board  followed 
the  Commission’s  ruling  relating  to  the 
third  paragraph  of  Section  4  II  (e) 
which  restricts  contracts  entered  into  be¬ 
fore  the  establishment  of  prices  to  a 
thirty  (30)  day  delivery  period.  The 
Commission  contemplates  the  contem¬ 
poraneous  establishment  of  marketing 
rules  and  regulations  and  minimum 
prices,  and  therefore,  a  rule  restricting 
contracts  before  the  establishment  of 
minimum  prices  is  improper.  Prom  the 
rule  as  proposed  for  the  District  Board 
and  the  testimony  of  the  witness,  it  is 
evident  that  the  District  Board  desired 
a  rule  limiting  contracts  to  a  thirty  (30) 
day  period  until  the  minimum  prices 
have  been  in  effect  for  a  sufficient  time 
to  be  tested  by  experience.  We  find  that 
the  following  rule  is  reasonable  for 
District  No,  1: 

Subject  to  further  order  of  the  Coal 
Commission  to  be  made  not  later  than 
thirty  (30)  days  after  the  establishment 
of  minimum  prices,  no  Code  Member  or 
sales  agent  of  a  Code  Member  shall  enter 
into  any  agreement  or  order  for  the 
sale  of  coal  providing  for  delivery  for  a 
period  in  excess  of  that  authorized  for 
a  spot  order,  and  no  prices  shall  be 
less  than  the  applicable  minimum  prices 
in  effect  at  the  time  of  the  making  of  the 
agreement  or  order:  Provided,  hoivever, 
'That  contracts  for  periods  not  exceeding 
one  (1)  year  may  be  made  with  agencies 
of  the  Federal  Government  or  with 
agencies  of  State  or  local  governments, 
where  the  contract  is  entered  into 
through  competitive  bidding,  at  the  fol¬ 
lowing  applicable  minimum  prices: 

(a)  For  deliveries  during  the  first 
thirty  (30)  days  of  the  contract,  at  not 
less  than  the  applicable  minimum  price 
in  effect  at  the  time  of  the  making  of  the 
agreement; 

(b)  For  deliveries  thereafter,  at  not 
less  than  the  applicable  minimum  price 
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in  effect  at  the  time  of  delivery  if  such 
price  is  higher  than  the  contract  price. 

Provided,  further.  That  contracts  for  pe¬ 
riods  not  exceeding  one  (1)  year  at 
prices  not  less  than  the  said  applicable 
minimum  prices  may  be  made  with  agen¬ 
cies  of  the  Federal  Government  or  with 
such  agencies  of  the  State  or  local  gov¬ 
ernments,  in  the  absence  of  competitive 
bidding,  where  by  virtue  of  an  express 
exemption  in  the  statute  or  ordinance 
such  agencies  may  enter  into  contracts 
for  the  purchase  of  coal  without  regard 
to  competitive  bidding. 

District  Board  No.  1  did  not  propose 
any  rule  limiting  the  effective  date  of 
quotations  while  rule  1  of  Section  VI  is 
in  effect.  We  are  of  the  opinion  that  in 
order  to  properly  effectuate  the  rule  lim¬ 
iting  agreements  or  orders  to  a  thirty 
(30)  day  delivery  period,  quotations 
should  be  uniformly  limited  to  a  four¬ 
teen  (14)  day  effective  period.  Accord¬ 
ingly,  we  modify  rule  II  of  Section  VI 
to  read  as  follows: 

Quotations  may  be  given  for  a  period 
not  exceeding  fourteen  (14)  days.  All 
quotations  shall  be  made  or  confirmed 
in  writing,  and  shall,  without  notice,  be¬ 
come  null  and  void  immediately  upon 
the  establishment  by  the  Coal  Commis¬ 
sion  of  a  revised  minimum  price  for  the 
coal  covered  by  the  quotation,  if  such 
quotation  is  less  than  the  revised  mini¬ 
mum  price. 

While  rule  1  of  this  section  is  in  effect, 
no  option  may  be  given  by  a  Code  Mem¬ 
ber  or  a  sales  agent  for  the  purchase  of 
coal  except  that  in  connection  with 
offers  to  sell  to  the  United  States  Gov¬ 
ernment  or  States  or  political  subdivi¬ 
sions  thereof,  options  may  be  given  for 
a  period  not  exceeding  forty-five  (45) 
days  from  the  date  of  the  offer  or  from 
the  final  date  for  the  filing  of  offers. 

We  are  of  the  opinion  that  the  follow¬ 
ing  rules  are  necessary  in  order  properly 
to  effectuate  the  rules  proposed  by  the 
District  Board: 

Every  quotation  and  option  shall  pro¬ 
vide  that  it  is  made  subject  to  the  pro¬ 
visions  of  the  marketing  rules  and  regu¬ 
lations  of  the  Coal  Commission. 

Every  Code  Member  or  his  sales  agent 
shall  require  of  his  offeree  that  the  ac¬ 
ceptance  of  a  quotation  or  the  exercise 
of  an  option  be  in  writing. 

Rule  1  of  Section  VII  should  be  clari¬ 
fied  as  hereinafter  set  forth  in  rule  I 
of  Section  V  of  the  attached  composite 
findings. 

Rule  2  (a)  of  Section  VII  should  be 
deleted  for  the  reason  that  it  relates  to 
price  evasion  by  absorption  of  transpor¬ 
tation  charges.  This  subject  must  be 
considered  separately  in  a  hearing  held 
pursuant  to  Section  4  n  (g)  of  the  Act. 

For  the  purpose  of  clarification,  we 
modify  rule  2  of  Section  VII  in  the  man¬ 
ner  set  forth  in  rule  n  of  Section  V  of 
the  attached  composite  findings. 

The  District  Board  did  not  propose  any 
lule  expressly  requiring  the  filing  of  spot 


orders  or  any  written  confirmation 
thereof.  However,  the  Board,  in  rule  4 
of  Section  VII,  provided  that  any  modi¬ 
fication  of  a  spot  order  must  be  made  in 
writing  and  filed  in  the  same  manner  as 
an  order.  We  are  of  the  opinion  that 
rule  IV  of  Section  V  of  the  attached 
composite  findings,  which  expressly  re¬ 
quires  that  any  modification  of  spot  or¬ 
ders  must  be  made  in  writing  and  filed 
with  the  Statistical  Bureau  in  the  same 
manner  as  an  order,  is  desirable  and  rea- 
I  sonable. 

We  find  that  rule  3  of  Section  VIII 
should  be  modified  as  a  matter  of  law  to 
read  as  follows: 

Prom  and  after  the  effective  date  of 
these  rules  and  regulations,  no  Code 
Member  shall  enter  into  or  perform  any 
agreement  made  upon  a  penalty  or  a 
premium  and  penalty  basis  which  will 
permit  the  sale  of  coal  at  an  aggregate 
contract  price  below  the  applicable  mini- 
miun  price  established  by  the  Coal  Com¬ 
mission  for  the  coal  sold  and  delivered 
upon  such  agreement  subsequent  to  said 
effective  date:  Provided,  that  where  a 
Code  Member  has  entered  into  an  agree¬ 
ment  made  upon  a  penalty  or  a  premium 
and  penalty  basis,  this  rule  shall  not  be 
considered  as  affecting  any  claim  that 
the  buyer  might  otherwise  have  had  for 
substandard  preparation  or  quality  under 
Section  vm  of  these  marketing  rules 
and  regulations. 

On  the  basis  of  the  testimony  of  the 
witness,  we  find  that  rule  1  of  Section  IX 
should  be  modified  to  include  truck  ship¬ 
ments. 

A  discrimination  appears  in  rule  6  of 
Section  IX  in  that  no  provision  is  made 
for  the  charging  of  interest  where  the 
due  date  of  the  account  is  extended  pur¬ 
suant  to  an  agreement,  express  or  im¬ 
plied,  not  evidenced  by  a  note,  trade  ac¬ 
ceptance  or  other  form  of  indebtedness. 
We  find  that  this  rule  is  unreasonable  in 
this  respect  and  should  be  amended  to 
include  the  charging  of  interest  where 
the  due  date  of  the  account  is  extended 
by  agreement  of  the  parties,  express  or 
implied. 

For  the  purpose  of  clarification,  we 
modify  rule  3  of  Section  IX  in  the  man¬ 
ner  set  forth  in  rule  2  (c)  of  Section  VEI 
of  the  attached  composite  findings  here¬ 
inafter  given. 

In  order  to  put  Code  Members  on  no¬ 
tice  that  it  is  a  violation  of  the  Code  to 
accept  as  payment  in  full  any  amount 
which  is  less  than  the  applicable  mini¬ 
mum  price  for  the  quantity  of  the  coal 
sold,  although  Code  Members  may  enter 
into  general  creditors’  compositions  with 
other  creditors  of  a  defaulting  purchaser, 
we  are  of  the  opinion  that  rule  (K)  of 
Section  VII  of  the  attached  composite 
findings  is  necessary  and  reasonable. 

While  the  District  Board  provided  in 
Section  IX,  relating  to  terms  of  payment, 
that  the  price  and  fair  trade  provisions 
of  the  Act  shall  not  be  violated  by  the 
use  of  terms  of  payment  and  that  in  no 
instance  shall  the  terms  of  payment  be 


more  favorable  than  those  specified  in 
the  rules,  the  District  Board  did  not  pro¬ 
pose  any  specific  rule  making  the  agree¬ 
ment,  express  or  implied,  to  extend  credit 
for  a  period  longer  than  that  authorized 
by  the  rules  a  violation  of  the  Code.  We 
are  of  the  opinion  that  such  a  rule,  as 
set  forth  in  paragraph  (L)  of  Section  VII 
of  the  attached  composite  findings  here¬ 
inafter  given  is  necessary  and  reason¬ 
able  in  order  fully  to  effectuate  the  rules 
proposed  by  the  District  Board  relating 
to  the  terms  of  payment. 

For  the  purpose  of  clarification,  we 
modify  rules  1  and  2  of  Section  X  in  the 
manner  set  forth  in  rules  1  and  2  of 
Section  VIII  of  the  attached  composite 
findings. 

In  order  more  fully  to  effectuate  the 
purpose  of  rule  3  of  Section  X  and  so  that 
the  Commission  will  be  informed  of  all 
relevant  facts,  we  are  of  the  opinion  that 
the  statement  to  be  filed  with  the  Statis¬ 
tical  Bureau  where  coal  is  refused  by 
consignee  in  transit  should  state  the  price 
at  which  the  coal  was  originally  sold. 

With  reference  to  rule  5  of  Section  X, 
we  are  likewise  of  the  opinion  that  the 
statement  to  be  filed  with  the  Statistical 
Bureau  should  be  of  real  value  to  the 
Commission  and  should,  accordingly,  con¬ 
tain  all  relevant  information  which  is 
necessary  to  determine  whether  adjust¬ 
ments  for  substandard  preparation  or 
quality  have  been  made  bona  fide  and  not 
with  the  intention  of  evading  prices.  We 
are  of  the  opinion  that  the  statement 
should  show,  in  addition  to  the  informa¬ 
tion  required  in  the  rule  as  proposed  by 
the  Board,  the  price  at  which  the  coal 
was  sold,  the  tonnage  delivered,  the  name 
of  the  mine,  the  Code  Member,  date  of 
shipment,  grade  and  size  of  coal,  and  the 
destination. 

We  are  of  the  opinion  that  rule  6  of 
Section  X  should  be  modified  to  provide 
that  all  coal  must  be  sold  and  invoiced 
on  a  price  per  ton  basis.  This  modifica¬ 
tion,  in  our  opinion,  is  necessary  for  a 
uniform  procedure  and  method  to  govern 
the  selling  and  invoicing  of  coal. 

Rule  7  of  Section  X  provides  that  coal 
confiscated  or  lost  in  transit  shall  be  in¬ 
voiced  to  the  carrier  at  the  market  value 
of  the  coal,  but  in  no  event  at  less  than 
the  minimum  price  therefor  established 
by  the  Coal  Commission.  This  Commis¬ 
sion  has  no  jurisdiction  to  compel  the 
Code  Member  to  invoice  such  coal  at  any 
price  above  the  minimum  price.  Accord¬ 
ingly,  this  rule  should  be  modified  in  the 
manner  set  forth  in  rule  7  of  Section  VIII 
of  the  attached  composite  findings. 

Rule  9  of  Section  X  is  of  questionable 
legality.  We  approve  it  at  this  time  for 
the  purpose  of  coordination  since  the 
District  Boards  may  propose  a  coordi¬ 
nated  rule  which  is  not  subject  to  legal 
objection. 

On  the  basis  of  all  the  testimony  in 
the  record  relating  to  the  proposal  of 
District  Board  No.  1,  contained  in  Ex¬ 
hibit  No.  606,  permitting  Code  Members 
under  certain  circumstances  to  grant 
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quantity  discounts,  we  find  that  this  9.  “Coal  Commission”  as  used  herein,  2.  Each  code  member  shall  be  resjwn- 
proposal  should  not  be  approved.  shall  mean  the  National  Bituminous  Coal  sible  for  the  compliance  by  all  his  sal^s 

Upon  the  basis  of  all  the  testimony  which  time  the  offerer  may  not  withdraw  agents  and  agents  and  employees  of  sales 
in  the  record  relating  to  the  rules  pro-  the  offer  without  the  consent  of  the  agents  with  the  provisions  of  the  Bi- 
posed  by  District  No,  1,  we  find  that  the  1937.  tuminous  Coal  Code  and  of  all  rules  and 

following  rules  and  regulations  inci-  10.  “Act”  as  used  herein  shall  mean  the  regulations,  promulgations  and  deter- 


dental  to  the  sale  and  distribution  of  Bituminous  Coal  Act  of  1937.  minations  of  the  Coal  Commission, 

coal  by  Code  Members  in  District  No.  1  11.  “District  Board”  as  used  herein,  3.  (A)  Every  contract  for  the  appoint- 

are  reasonable,  not  inconsistent  with  shall  mean  any  District  Board  established  ment  of  a  sales  agent  by  Code  Members 

the  requirements  of  Section  4  of  the  Act  under  the  provisions  of  Section  4,  Part  or  by  agents  or  authorized  representa- 
and  in  conformance  with  the  standards  I  ^a)  of  the  Act.  tives  of  Code  Members,  or  any  modifica- 

of  fair  competition  established  in  the  12.  “Statistical  Bureau”  shall  mean,  tion  thereof,  shall  be  in  writing,  and 

Act:  unless  otherwise  specifically  stated,  the  shall  fully  set  forth  therein  all  the  terms 


MARKETING  RULES  AND  REGULATIONS  INCI¬ 
DENTAL  TO  THE  SALE  AND  DISTRIBUTION 
OF  COAL  BY  CODE  MEMBERS  WITHIN  DIS- 


I  (a)  of  the  Act.  tives  of  Code  Members,  or  any  modifica- 

12.  “Statistical  Bureau”  shall  mean,  tion  thereof,  shall  be  in  writing,  and 
unless  otherwise  specifically  stated,  the  shall  fully  set  forth  therein  all  the  terms 
Statistical  Bureau  of  the  Commission  for  and  conditions  of  such  contract,  in- 
the  District  in  which  the  coal  involved  in  eluding  the  amount  or  basis  of  the  sales 
any  transaction  is  produced,  or  the  Dis-  agent’s  commission.  Certified  copies  of 
trict  in  which  is  located  a  mine  of  a  code  all  such  agency  contracts  entered  into 


TRicT  NO.  AS  PROPOSED  member  affected  by  any  order  or  regu-  on  or  prior  to  the  effective  date  of  the 

BOARD  NO,  1  AND  AS  APPROVED,  ®^AP-  establishment  of  these  rules  and  regula- 

PROVED,  OR  MODIFIED  FOR  THE  p  POSE  jg  “Minimum  Price”  shall  mean  a  tions  and  in  effect  on  such  date,  shall 
OF  COORDINATION  minimum  price  established  and  made  ef-  be  filed  by  the  Code  Member  with  the 


Section  I — Definitions 


fective  by  the  Coal  Commission. 


Statistical  Bureau,  or  Bureaus,  within 


1.  The  term  "person"  as  used  herein,  "Maximum  PWee”  shall  m^n  a  twenty  (20)  business  days  after  such 

includes  individuals,  firms,  associations,  ^d  made  ef-  date 

partnerships,  corporations,  trusts,  trus-  Certified  copies  of  all  contracts 

ponnpratives  rpceivprs  and  trustees  producer  includes  all  appomting  sales  agents  or  of  agreements 

m  baitoptey  aA^ta  0^6^!^^^^  individuals,  firms,  associations,  corpora-  modifying  any  sales  agency  contract, 
ceedings  and  any  other  recognized  trustees,  and  receivers  engaged  in  entered  into  subsequent  to  the  effective 

forms  of  business  organizations.  the  b^ness  of  mining  coal.  tote  of  th^e  rulra  and  regulation,  shall 

2  A  “sales  agent”  is  a  person  who  as  terms  “reconsignment”  and  be  similarly  filed  by  the  Code  Member 

agent  of  a  code  member  (and  therefore  “^version”  as  use(l  herein  shaU  mean  the  on  or  before  the  tenth  (10th)  day  of 
withniif  thp  poall  «u-ll<i  coal  Change  in  the  original  consignee  or  m  the  month  following  the  month  in  which 

rritocLi"S“"co?e  mSiterTto  Sm  the  deftinaUon  or  route.  su*  <mntracts  or  agreements  have  been 

rtf  rtri  Vile  ivapiaif  •  T'hn.t'.  “swilps  term  transportation  facili-  I  entered  into. 


he  business  of  mining  coal.  date  of  these  rules  and  regulations,  shall 

16.  The  terms  “reconsignment”  and  be  similarly  filed  by  the  Code  Member 
diversion”  as  used  herein  shall  mean  the  on  or  before  the  tenth  (10th)  day  of 


produced  by  such  code  member  for  him 
or  on  his  behalf:  Provided,  That  “sales 


agent”  shall  not  include  an  individual  ineans  railroad  cars,  ships,  barges,  (C)  Upon  the  expiration,  termination 
(herein  referred  to  as  a  “salesman”)  !  <^^cks,  or  any  other  facilities  used  or  or  rescission  of  any  sales  agency  con 


such  contracts  or  agreements  have  been 
entered  into, 

(C)  Upon  the  exi^ration,  termination, 


regularly  and  continuously  employed  by  useful  in  the  transportation  of  coal.  tract,  the  Code  Member  principal  shall 
a  code  member,  whose  sole  compensa-  "  code  member  means  a  pro-  make  a  report  thereof  to  the  Statistical 

tion  is  a  stated  salary  per  week  per  **ucer  who  has  accepted  and  holds  mem-  Bureau,  or  Bureaus,  on  or  before  the 
month  or  per  year  and  who  regularly  ^^ship  in  the  Bituminous  Coal  Code  tenth  (10th)  day  of  the  month  following 
devotes  the  major  portion  of  his  time  to  Bituminous  Coal  the  month  in  which  such  expiration, 

the  solicitation  of  purchases  of  coal  pro-^  .  termination,  or  rescission  was  executed. 

vi<c  nnHo  Tngxmlvxr  omninvpr  Cargo  Shipment  is  a  quantity  of  4^  (A)  As  to  all  coal  sold  bv  a  Code 


the  solicitation  of  purchases  of  coal  pro-' 
duced  by  his  code  member  employer. 


termination,  or  rescission  was  executed. 
4.  (A)  As  to  all  coal  sold  by  a  Code 


3.  A  “commission”  is  the  total  of  all  loaded  in  a  vessel,  boat  or  barge  Member  otherwise  than  through  a  sales 

compensations  and  allowances  received  for  tr^portation  via  water.  agent  or  through  an  employee  regularly 

by  a  sales  agent  from  a  code  member  ,,  bunker  cc^  or  vessel  fuel  is  employed  as  a  salesman  by  the  Code 
for  services  rendered  in  the  sale  of  coal.  aboard  a  boat  or  vessel  Member,  such  Code  Member  shall,  not 

4.  A  “registered  distributor”  is  a  person  consumption  thereon.  later  than  the  tenth  (10th)  day  of  each 

who  has  been  duly  registered  by  the  Coal  .  ^  used  herein  shall  mean  month,  file  with  the  Statistical  Bureau, 

Commission  pursuant  to  the  rules  and  bituminous  coal.  or  Bureaus,  a  list  of  all  persons  through 

regulations  prescribed  by  the  Commission  22.  The  term  “t^tuminous  coal”  in-  whom,  directly  or  indirectly,  any  such 
for  the  administration  of  Section  4  n  (h)  eludes  all  bituminous,  semi-bituminous  coal  was  sold  during  the  preceding  cal- 
of  the  Act.  ^ud  sub- bituminous  coal  and  shall  ex-  endar  month,  with  a  statement  of  the 

5.  A  “spot  order”  is  a  legal  obligation  elude  lignite,  which  is  defined  as  a  lig-  duration  and  character  of  their  employ- 
for  the  sale  and  purchase  of  coal,  the  de-  uitic  coal  having  calorific  value  in  Brit-  ment,  the  tonnage  sold  by,  and  the  rate 
livprv  of  whirh  stiniiiatod  to  bp  made  ^sh  thermal  imits  of  less  than  seven  and  amount  of  compensation  paid  to, 

thousand  six  hundred  per  pound  and  each  of  them. 

from  the  effective  date  of  the  order,  such  having  a  natural  moisture  content  in  (B)  Not  later  than  the  tenth  (10th) 
effective  date  to  be  not  more  than  fifteen  Place  in  the  mine  of  30  per  centum  or  day  of  each  month,  each  Code  Member 
(15)  days  from  the  date  upon  which  the  n^ore.  shall  also  file  with  the  Statistical  Bureau, 

order  was  accepted.  23.  The  term  “control”  means  the  or  Bureaus,  similar  information  obtained 

6.  A  “contract”  is  a  legal  obligation  for  possession,  direct  or  indirect,  of  the  pow-  from  his  sales  agents  concerning  sales 

the  sale  and  purchase  of  coal,  the  de-  er  to  direct  or  cause  the  direction  of  the  of  coal  made  during  the  preceding  cal- 
liveries  of  which  are  stipulated  to  be  made  management  and  policies  of  a  person,  endar  month,  by  the  sales  agents’  repre- 
during  a  period  longer  than  the  maximum  whether  through  the  ownership  of  vot-  sentatives  and  employees  other  than 
period  specified  for  a  spot  order.  ing  securities,  by  contract,  or  otherwise,  salesmen  regularly  employed. 


period  specified  for  a  spot  order.  mg  securities,  by  contract,  or  otherwise,  salesmen  regmariy  employee . 

7.  A  “quotation”  is  an  offer  to  sell  coal  vprtifyn  tt _ Antynfv  later  than  the  tenth  (10th) 

which  the  offerer  may  withdraw  prior  to  ^  day  of  each  month,  each  Code  Member 

its  being  acted  upon  by  the  offeree.  1.  All  appointments  of  Sales  Agents  by  shall  also  file  with  the  Statistical  Bureau, 

8.  An  “option”  is  an  offer  to  sell  coal  Code  Members  or  their  agents  or  au-  or  Bureaus,  a  statement  showing  the 

acceptable  within  a  time  certain,  during  thorized  representatives  shall  be  subject  names  and  addresses  of  distributors  to 
which  time  the  offerer  may  not  withdraw  to  the  Marketing  Rules  and  Regulations  whom  the  Code  Member  or  his  sales 
the  offer  without  the  consent  of  the  from  time  to  time  established  by  the  agents  sold  coal  during  the  preceding 
offeree.  Coal  Commission.  calendar  month,  the  tonnage  sold,  and 
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the  amount  of  discount  allowed  to  such 
distributor. 

5.  Within  twenty  (20)  business  days 
after  the  effective  date  of  these  rules  and 
regulations,  each  Code  Member  shall  file 
with  the  Coal  Commission  a  list  showing 
the  names  and  addresses  of  all  his  sales 
agents.  Upon  any  change  in  said  list, 
the  Code  Member  shall  notify  the  Coal 
Commission  within  ten  (10)  business  days 
after  such  change  takes  place. 

6.  A  list  showing  the  names  and  ad¬ 
dresses  of  sales  agents  and  the  Code 
Members  for  whom  such  agents  act  shall 
be  published  monthly  by  the  Coal  Com¬ 
mission. 

7.  All  agency  contracts  and  other  in¬ 
formation  filed  by  Code  Members  in  con¬ 
formity  with  the  foregoing  regulations, 
other  than  the  names  and  addresses  of 
sales  agents,  shall  be  held  by  the  Coal 
Commission  as  the  confidential  records 
of  said  parties  and  shall  not  be  made  pub¬ 
lic  without  the  consent  of  the  Ctode  Mem¬ 
ber  from  whom  the  same  shall  have  been 
obtained,  except  where  such  disclosure  is 
required  in  any  proceeding  before  the 
Coal  Commission  by  way  of  enforcement 
of  the  Act  or  upon  the  order  of  any  court 
of  competent  jurisdiction. 

8.  Prom  and  after  twenty  (20)  busi¬ 
ness  days  following  the  effective  date  of 
these  Marketing  Rules  and  Regulations 
no  Code  Member  or  sales  agent  of  a  Code 
Member  shall  allow  or  pay,  directly  or 
indirectly,  any  commission  or  compensa¬ 
tion  to  any  sales  agent. 

(a)  Unless  the  contract  of  agency  shall 
have  been  filed  with  the  Coal  Commis¬ 
sion,  as  hereinbefore  required,  and 

(b)  Unless  the  sales  agent  shall  have 
agreed,  in  writing,  with  the  Code  Member 
to  conform  to  and  observe  the  minimum 
and  maximum  prices  and  Marketing 
Rules  and  Regulations  established  by  the 
Coal  Commission  and  the  Pair  Trade 
Practice  Provisions  of  the  Act,  as  well  as 
all  proper  Orders  of  the  Commission,  and 

(c)  Unless  the  sales  agent  shall  have 
in  good  faith  complied  with  the  agree¬ 
ment  as  in  paragraph  (b)  above  provided. 

9.  No  commission  shall  be  paid  to  a 
sales  agent  by  a  Code  Member  where  the 
coal  is  delivered  or  sold  to  any  person  who 

■  owns  such  sales  agent  or  who,  financially 
or  otherwise,  controls  such  agent. 

10.  When  any  commissions  are  paid  to  I 
a  sales  agent  on  a  tonnage  basis,  the  Code 
Member  shall  not  include  in  the  com¬ 
putation  of  such  commissions  any  part 
of  the  tonnage  of  coal  sold  by  him  to  the 
sales  agent,  whether  for  consumption  or 
resale. 

11.  No  Code  Member  shall  employ  any 
person  or  appoint  any  sales  agent  at  a 
compensation  obviously  disproportionate 
to  the  ordinary  value  of  the  service  or 
services  rendered  and  whose  employment 
or  appointment  is  made  with  the  pri¬ 
mary  intention  and  purpose  of  securing 
a  preferment  with  a  purchaser  or  pur¬ 
chasers  of  coal. 

12.  Subject  to  further  order  of  the 
Coal  Commission,  the  amount  of  com¬ 


mission  to  be  paid  by  a  Code  Member 
to  his  sales  agent  shall  be  fixed  by  agree¬ 
ment  of  the  parties,  subject,  however, 
that  upon  complaint  of  violation  of  the 
unfair  methods  of  competition,  as  pro¬ 
vided  in  the  Act,  the  amount  of  such 
commission  shall  be  subject  to  review 
by  the  Coal  Commission. 

Section  III — Discounts 

1.  No  Ccxie  Member  or  sales  agent  of 
a  Code  Member  shall  pay  or  allow  any 
discount  from  minimum  prices  to  any 
person  unless  such  person  has  been  regis¬ 
tered  by  the  Coal  Commission  as  author¬ 
ized  to  receive  such  discount  at  the  time 
of  the  sale. 

2.  Code  Members  or  their  sales  agents 
may  allow  discount  from  minimum 
prices  or  sales  of  coal  to  registered  dis¬ 
tributors,  not  in  excess  of  the  maximum 
discount  or  price  allowance  prescribed 
by  the  Coal  Commission  upon  such  sales. 
Only  one  such  discount  may  be  allowed 
on  any  such  sale. 

Section  IV — Limitation  of  Orders.  Agree¬ 
ments,  Options  and  Qwotations  \ 

1.  Subject  to  further  order  of  the  Coal 
Commission  to  be  made  not  later  than 
thirty  (30)  days  after  the  establishment 
of  minimum  prices,  no  Code  Member  or 
sales  agent  of  a  Code  Member  shall  en¬ 
ter  into  any  agreement  or  order  for  the 
sale  of  coal  providing  for  delivery  for  a 
period  in  excess  of  that  authorized  for 
a  spot  order,  and  no  prices  shall  be  less 
than  the  applicable  minimum  prices  in 
effect  at  the  time  of  the  making  of  the 
agreement  or  order:  Provided,  however, 
that  contracts  for  periods  not  exceeding 
one  (1)  year  may  be  made  with  agencies 
of  the  Federal  (government  or  with  agen¬ 
cies  of  State  or  local  governments,  where 
the  contract  is  entered  into  through  com¬ 
petitive  bidding,  at  the  following  appli¬ 
cable  minimum  prices: 

(a)  For  deliveries  during  the  first 
thirty  (30)  days  of  the  contract,  at  not 
less  than  the  applicable  minimum  price 
in  effect  at  the  time  of  the  making  of 
the  agreement; 

(b)  For  deliveries  thereafter,  at  not 
less  than  the  applicable  minimum  price 
in  effect  at  the  time  of  delivery  if  such 
price  is  higher  than  the  contract  price. 

Provided,  further.  That  contracts  for 
periods  not  exceeding  one  (1)  year  at 
prices  not  less  than  the  said  applicable 
minimum  prices  may  be  made  with  agen¬ 
cies  of  the  Federal  Government  or  with 
such  agencies  of  the  State  or  local  gov¬ 
ernments,  in  the  absence  of  competitive 
bidding,  where  by  virtue  of  an  express 
exemption  in  the  statute  or  ordinance 
such  agencies  may  enter  into  contracts 
for  the  purchase  of  coal  without  regard 
to  competitive  bidding. 

2.  All  quotations  shall  be  made  or  con¬ 
firmed  in  writing,  and  shall,  without  no¬ 
tice,  become  null  and  void  immediately 
upon  the  establishment  by  the  Coal  Com¬ 
mission  of  a  revised  minimum  price  for 
the  coal  covered  by  the  quotation,  if  such 


quotation  Is  less  than  the  revised  min¬ 
imum  price. 

3.  While  rule  1  of  this  section  is  in 
effect,  no  option  may  be  given  by  a 
Code  Member  or  his  sales  agent  for  the 
purchase  of  coal;  except  that  in  connec¬ 
tion  with  offers  to  sell  to  the  United 
States  Government,  or  States  or  politi¬ 
cal  subdivisions  thereof,  options  may  be 
given  for  a  period  not  exceeding  forty- 
five  (45)  days  from  the  date  of  the  offer 
or  from  the  final  date  for  the  filing  of 
offers. 

4.  Every  quotation  and  option  shall 
provide  that  it  is  made  subject  to  the 
provisions  of  the  Marketing  Rules  and 
Regulations  of  the  Coal  Commission. 

5.  Every  C(xie  Member,  or  his  sales 
agent,  shall  require  of  his  offeree  that  the 
acceptance  of  a  quotation  or  the  exercise 
of  an  option  be  in  writing. 

Section  V — Spot  Orders 

1.  A  spot  order  shall  be  in  writing  or 
confirm^  in  writing  within  five  (5)  bus¬ 
iness  days  from  the  date  of  the  making 
thereof. 

2.  Each  spot  order  shall  be  subject  to 
the  following  conditions  which  shall 
either  be  endorsed  upon  the  form  of  the 
order  or  upon  the  written  confirmation 
thereof  by  the  Code  Member  or  his  sales 
agent,  the  meaning  and  effect  of  which 
shall  not  be  changed  or  altered  by  any 
other  provision  of  the  order: 

(a)  "No  shipment  consigned  to  any 
destination  may  be  reconsigned  or  di¬ 
verted  without  the  consent  of  the  seller 
to  be  confirmed  in  writing.  In  case  of 
any  reconsignment  or  diversion,  the  seller 
shall  charge  and  the  buyer  shall  pay  not 
less  than  the  applicable  minimum  price 
for  such  coal  at  the  time  of  the  recon¬ 
signment  or  diversion  for  delivery  to  the 
destination  to  which  such  shipment  is 
actually  delivered  and  for  the  use  to 
which  it  is  actually  applied.” 

(b)  "The  coal  shipped  pursuant  to  this 
order  is  sold  and  purchased  upon  the  fol¬ 
lowing  conditions: 

“(1)  If  the  coal  is  sold  for  consump¬ 
tion,  it  shall  be  used  in  the  plant  or 
plants  named  herein  and  for  the  use 
stated  herein; 

“(2)  In  case  of  diversion  by  the  buyer 
to  a  use  other  than  that  stated  herein, 
the  buyer  shall  notify  the  seller  in  writ¬ 
ing  and  the  seller  shall  charge  and  the 
buyer  shall  pay  not  less  than  the  appli¬ 
cable  minimum  price  for  such  coal  at  the 
time  of  diversion  for  the  use  to  which 
it  is  actually  applied.” 

(c)  “If  shipments  called  for  by  this 
order  are  not  completed  within  thirty 
(30)  days  from  the  effective  date  of  this 
order,  the  unfilled  portion  of  the  order 
shall  not  be  delivered.” 

3.  In  any  case  where  a  sale  is  made  by 
a  sales  agent  of  a  Code  Member,  such 
sales  agent  shall  not  exercise  the  rights 
of  the  seller  as  defined  in  Item  2  (a)  of 
this  section  without  first  securing  the 
consent  of  his  Code  Member  principal 
to  be  confirmed  in  writing. 
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4.  All  the  terms  and  conditions  of  a 
sale  of  coal  must  be  fully  and  expressly 
set  forth  either  in  the  order  or  in  the 
written  confirmation  thereof  and  such 
order  or  v;ritten  confirmation  thereof 
shall  specifically  contain  all  the  terms 
required  by  Rule  l  of  Section  VI  of  these 
Marketing  Rules  and  Regulations.  With¬ 
in  ten  (10)  business  days  after  the  date 
of  the  making  of  the  spot  order  or  date 
of  the  written  confirmation  thereof,  the 
Code  Member  or  his  sales  agent  shall 
file  with  the  Statistical  Bureau  or  Bu¬ 
reaus  a  copy  of  such  spot  order  or  con¬ 
firmation.  Any  modification  of  a  spot 
order  must  also  be  made  in  writing  and 
filed  with  the  Statistical  Bureau  or  Bu¬ 
reaus  in  the  same  manner. 

Section  VI — Use  of  Coal  Analyses 

1.  No  analysis  of  coal  shall  be  utilized 
by  a  Code  Member  or  his  sales  agent,  in 
selling  or  offering  for  sale  any  coal  pro¬ 
duced  by  the  Code  Member,  unless  such 
Code  Member  shall  have  previously  filed  ! 
with  the  Statistical  Bureau  of  the  Coal 
Commission  and  the  District  Board  for 
the  District  in  which  the  coal  is  pro¬ 
duced,  copies  of  such  analysis,  together 
with  a  certificate  setting  forth  the  time 
and  manner  of  obtaining  the  sample 
anal3^ed,  the  name  and  address  of  the 
person  or  firm  making  the  analysis  and 
stating  that  such  analysis  is  truly  rep¬ 
resentative  of  the  grade  and  size  of  coal 
as  regularly  produced  by  the  code  mem¬ 
ber.  Eacli  such  analysis  shall  be  not  less 
than  a  proximate  analysis  showing  ash, 
volatile  matter,  fixed  carbon,  sulphur 
and  British  thermal  units.  Each  analy¬ 
sis  shall  further  show  whether  made  on 
an  “as  received”  or  moisture  “free”  basis 
and  if  on  an  “as  received”  basis,  the 
analysis  shall  include  moisture  content. 

2.  All  analyses  so  filed  shall  be  sub¬ 
ject  to  inspection  at  the  office  of  the 
Statistical  Bureau  at  any  time  during 
office  hours  by  any  interested  person, 
and  may  be  used  by  the  District  Board 
and  the  Coal  Commission  in  determin¬ 
ing  from  time  to  time  proper  classifica¬ 
tions  of  the  coals  produced  by  the  code 
member. 

3.  Any  analysis  of  the  coal  of  a  Code 
Member  made  by  or  on  behalf  of  a  con¬ 
sumer  and  accepted  by  the  Code  Mem¬ 
ber  as  the  basis  for  an  adjustment  of 
price  under  any  contract  or  order,  shall 
be  filed  by  the  Code  Member  with  the 
proper  Statistical  Bureau  and  District 
Board,  by  the  tenth  (10th)  day  of  the 
month  following  the  month  in  which  the 
adjustment  is  made. 

4.  From  and  after  the  effective  date 
of  these  Rules  and  Regulations,  no  Code 
Member  shall  enter  into  or  perform  any 
agreement  made  upon  a  penalty  or  a 
premium  and  penalty  basis  which  will 
permit  the  sale  of  coal  at  an  aggregate 
contract  price  below  the  applicable  min¬ 
imum  price  established  by  the  Coal  Com¬ 
mission  for  the  coal  sold  and  delivered 
upon  such  agreement  subsequent  to  said 
effective  date:  Provided,  that  where  a 
Code  Member  has  entered  into  an  agree¬ 


ment  made  upon  a  penalty  or  a  premium 
and  penalty  basis,  this  rule  shall  not  be 
considered  as  affecting  any  claim  that 
the  buyer  might  otherwise  have  had  for 
sub-standard  preparation  or  quality 
under  Section  VIII  of  these  Marketing 
Rules  and  Regulations. 

Section  VII — Terms  of  Payment 

1.  The  price  and  fair  trade  practice 
provisions  of  the  Act  shall  not  be  evaded 
or  violated  by  a  Code  Member,  or  his 
sales  agent,  through  the  use  of  terms  of 
pasonent,  and  in  no  instance  shall  terms 
of  payment  be  more  favorable  than  the 
following: 

(A)  On  rail,  river,  ex-river,  or  tru(^ 
shipments,  the  date  of  payment  of  in¬ 
voices  for  coal  sold  shall  be  on  or  before 
the  twentieth  day  of  the  month  follow¬ 
ing  the  month  in  which  shipment  was 
made. 

(B)  On  tidewater  cargo  shipments  the 
date  of  payment  shall  be  not  more  than 
thirty  (30)  days  from  date  of  vessel  bill 
of  lading,  and  where  coal  is  sold  f.  o.  b. 
mines  fot  tidewater  cargo  shipment,  on 
or  before  the  twentieth  day  of  the  month 
following  the  month  in  which  the  coal 
is  dumped. 

(C)  Pa3mient  for  all  tidewater  Bunker 
coal  supplied  for  foreign  vessels  shall  be 
by  cash  on  delivery  or  by  master’s  draft 
on  owners  in  United  States  currency  at 
not  exceeding  fifteen  (15)  days’  sight  at 
supplier’s  option.  When  drafts  are  ac¬ 
cepted  in  payment,  all  bank  charges  for 
collection,  exchange,  etc.,  shall  be  for 
owner’s  account.  Payment  for  tide¬ 
water  bunker  coal,  supplied  for  American 
vessels  shall  be  made  on  or  before  the 
twentieth  day  of  the  month  following 
delivery. 

Payment  for  coal  shipped  for  vessel 
fuel,  and  delivered  into  vessels  at  ports 
on  the  Great  Lakes  or  tributary  waters 
thereof,  shall  be  made  on  or  before  the 
twentieth  (20th)  day  of  the  month  fol¬ 
lowing  such  delivery. 

(D)  On  lake  cargo  shipments,  the  date 
of  pajnnent  shall  be  not  more  than  sixty 
(60)  days  from  date  of  vessel  bill  of 
lading,  and  where  coal  is  sold  f.  o.  b. 
mines  for  lake  cargo  shipments,  on  or 
before  the  twentieth  (20th)  of  the  sec¬ 
ond  month  following  the  month  in  which 
dumped. 

(E)  On  all  coal  sold  to  railroads,  the 
date  of  payment  shall  be  on  or  before 
the  twenty-fifth  (2f5th)  day  of  the 
month  following  the  date  of  shipment. 

(F)  Payment  shall  be  made  in  full 
and  on  a  net  cash  basis. 

(G)  No  portion  of  the  sale  price  may 
be  withheld  by  agreement  between  the 
buyer  and  the  seller  based  upon  any  un¬ 
adjusted  claim  of  the  buyer. 

(H)  No  sale,  delivery,  or  offer  for  sale 
of  coal  shall  be  made  upon  any  condition, 
express  or  implied,  that  any  portion  of  the 
sale  price  may  be  withheld  by  the  buyer, 
or  deposited  in  escrow,  pending  or  based 
upon  a  determination  of  the  constitution¬ 
ality  of  any  provision  of  the  Act,  of  the 
jurisdiction  of  the  Coal  Commission,  or 


the  validity  or  applicability  of  any  order 
of  the  Coal  Commission. 

(I)  Where  the  due  date  of  the  account 
is  extended  by  agreement  of  the  parties, 
express  or  implied,  or  where  payment  is 
made  by  note,  trade  acceptance  or  other 
form  of  indebtedness,  the  seller  shall 
charge  and  the  buyer  shall  pay  interest  of 
not  less  than  five  (5)  per  cent  per  an¬ 
num. 

(J)  Freight  on  all-rail  or  ex-river  ship¬ 
ments  shall  not  be  paid  by  a  Code  Mem¬ 
ber,  or  his  sales  agent,  except  to  prepay 
stations  as  published  in  current  railway 
tariffs  or  on  shipments  to  the  United 
States  Government,  States  or  political 
subdivisions  thereof.  Where  freight  is 
thus  prepaid,  the  amount  thereof  shall 
immediately  upon  receipt  of  freight  bill 
or  notice  of  sight  draft  payment,  be  in¬ 
voiced  to  the  buyer  for  immediate  pay¬ 
ment. 

(K)  No  Code  Member  shall  accept  as 
payment  in  full  for  any  account  for  the 

i  sale  of  coal  any  amount  which  is  less  than 
the  applicable  minimum  price  for  the 
quantity  of  coal  involved.  Provided,  how¬ 
ever,  that  a  Code  Member  may  enter  into 
a  bona  fide  general  creditors’  composi¬ 
tion  with  other  creditors  of  a  defaulting 
purchaser.  A  copy  of  such  creditors’ 
composition  shall  be  filed  with  the  Sta¬ 
tistical  Bureau  within  ten  (10)  business 
dasrs  from  the  date  of  making  such  com¬ 
position. 

(L)  'The  agreement  by  a  Code  Mem¬ 
ber,  expressed  or  implied,  to  extend  credit 
for  a  period  longer  than  that  authorized 
by  these  rules  and  regulations,  with  the 
effect  of  violating  the  price  provisions  or 
the  unfair  methods  of  competition  of 
the  Act,  shall  constitute  a  violation  of  the 
Code. 

Section  VIII — Miscellaneous 

1.  No  deduction  or  allowance  from  in¬ 
voice  prices  shall  be  granted  by  any  code 
member  or  his  sales  agent  to  any  pur¬ 
chaser  for  advertising. 

2.  Code  members  (or  their  agents  or 
representatives)  either  individually  or 
collectively,  with  or  without  financial  par¬ 
ticipation  by  retailers  of  coal,  may  con¬ 
duct  advertising  campaigns  seeking  to  in¬ 
crease  the  use  of  coal.  The  amount  of 
expenditures  incurred  by  a  code  member, 
his  agent  or  representative  for  advertis¬ 
ing  shall  be  subject  to  review  by  the  Coal 
Commission  as  to  the  good  faith  of  the 
transaction. 

3.  Where  coal  is  refused  by  a  consignee 
in  transit  or  at  destination,  the  Code 
Member  may  sell  the  same  at  the  best  ob¬ 
tainable  price:  Provided,  that  in  each 
case  the  code  member  shall  file  with  the 
Statistical  Bureau,  within  five  (5)  days 
from  the  date  of  such  resale  a  statement 
giving  the  name  and  address  of  the  con¬ 
signee  and  the  reasons  for  the  refusal,  the 
price  at  which  the  coal  was  originally 
sold,  the  name  and  address  of  the  pur¬ 
chaser  upon  resale  and  the  price  received 
by  the  seller  upon  resale,  a  copy  of  the 
carrier’s  notice  of  refusal  or  notice  of  re- 
ccnsignment  and  such  other  pertinent 
facts  as  may  be  offered  in  proof  of  the 
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necessity  of  such  resale,  and  that  in  mak¬ 
ing  such  resale  the  provisions  of  the  Code 
and  the  Marketing  Rules  and  Regulations 
of  the  Coal  Commission  other  than  as 
to  price  have  not  been  violated  or  evaded. 

4.  All  Code  Members  shall  promptly 
furnish  to  the  Statistical  Bureau  of  the 
Coal  Commission  for  the  District  in  which 
the  coal  originated,  full  reports  of  all 
reconsignments  and  shall  authorize  the 
carrier  making  such  reconsignments  to 
furnish  complete  information  thereon  to 
such  Statistical  Bureau. 

5.  Where  any  allowance  is  requested 
by  a  buyer  of  coal  on  any  shipment 
claimed  to  be  substandard  in  preparation 
or  quality,  the  Code  Member  or  the  sales 
agent,  with  the  prior  approval  of  the  Code 
Member,  may  on  or  before  the  maturity 
date  of  the  invoice,  make  settlement  and 
agree  with  the  buyer  upon  any  amount 
reasonably  to  be  deducted  for  such  in¬ 
ferior  coal  and  accept  payment  therefor 
at  less  than  the  minimum  prices;  pro¬ 
vided,  however,  that  in  each  such  case  the 
Code  Member  shall  within  five  (5)  days 
after  granting  such  allowance  file  with 
the  Statistical  Bureau  of  the  Coal  Com¬ 
mission  in  the  District  in  which  the  coal 
originates,  a  verified  statement  giving  the 
following  information: 

(a)  The  name  and  address  of  the  con¬ 
signee  and  the  reason  for  the  request  for 
the  allowance. 

(b)  The  price  at  which  the  coal  was 
sold,  the  tonnage  delivered,  the  name  of 
the  mine,  the  Code  Member,  the  date  of 
shipment,  the  grade  and  size  of  coal,  the 
destination,  and  the  amount  of  allowance 
or  adjustment  made. 

(c)  Such  other  pertinent  information 
and  facts  as  may  be  offered  in  proof  of 
the  necessity  for  such  reduction  or  allow¬ 
ance. 

(d)  A  statement  that  the  adjustment 
has  not  been  made  with  the  purpose  or 
intent  of  evading  the  price  provisions  of 
the  Act. 

The  Code  Member  shall  also  file, 
together  with  the  statement  a  written 
claim  duly  executed  by  or  on  behalf  of 
the  buyer  and  verified  by  affidavit,  set¬ 
ting  forth  the  amount  claimed  by  way 
of  deduction  and  the  reasons  for  the 
complaint. 

6.  All  such  adjustments  and  allowances 
shall  be  subject  to  review  by  the  Coal 
Commission. 

7.  The  screening  of  mine  rim  or  re- 
screening  of  other  grades  of  coal  sold 
and  billed  as  such  for  the  buyer’s  ac¬ 
count  for  the  purpose  of  keeping  the 
resultant  products  separate  in  the  ship¬ 
ment  thereof  is  prohibited.  All  coal 
must  be  sold  and  invoiced  on  a  price 
per  ton  basis  and  under  the  designation 
shown  therefor  in  the  price  schedule 
published  by  the  Coal  Commission. 

8.  All  coal  confiscated  or  lost  in  tran¬ 
sit  shall  be  invoiced  to  the  carrier  at  not 
less  than  the  minimum  price  established 
for  such  coal  for  shipment  to  the  des¬ 
tination  and  use  to  which  the  coal  was 
sold  or  the  established  price  for  sale  to 


the  carrier  at  the  place  of  confiscation 
or  loss,  whichever  may  be  the  higher. 

9.  SubstitiUion. — (a)  No  substitution 
of  grades  or  sizes  of  coal  carrying  a 
higher  code  price  may  be  made  on  spot 
orders  or  contracts,  unless  authorized 
by  the  District  Board  or  by  a  committee 
thereof  duly  created  for  that  purpose. 
Requests  for  permission  to  make  sub¬ 
stitutions  shall  be  submitted  to  the  Dist¬ 
rict  Board  in  writing  and  shall  be  ap¬ 
proved  only  upon  satisfactory  evidence 
that  such  substitution  is  necessary  as  a 
temporary  and  emergency  measure  and 
will  not  result  in  unfair  advantage  to 
either  the  Code  member  or  the  Buyer. 
Upon  approval  of  a  request  for  substi¬ 
tution,  the  District  Board  will  issue  a 
permit  to  the  Code  member  in  each 
instance,  which  permit  shall  be  limited 
to  a  maximum  number  of  tons  for  ship¬ 
ment  during  a  period  not  to  exceed 
thirty  (30)  days.  The  issuance  of  such 
permits  will  be  restricted  for  applica¬ 
tions  to  spot  orders  or  contracts  filed 
with  the  Commission.  All  permits  issued 
hereunder  shall  be  consecutively  num¬ 
bered. 

(b)  The  District  Board  shall  publish 
to  the  Code  members  within  its  juris¬ 
diction,  at  least  once  in  each  week,  a 
list  of  the  permits  for  substitution  issued 
by  the  District  Board  during  the  pre¬ 
ceding  week.  Such  publication  shall 
show  the  name  of  the  Code  member  to 
whom  the  permit  is  issued,  the  permit 
number,  the  tonnage  and  grade  or  sizes 
involved  in  the  substitution,  the  reason 
therefor,  whether  for  application  upon 
spot  order  or  contract,  and  the  period 
of  time  for  which  the  permit  is  granted. 

10.  Failure  to  file  information  required 
by  the  within  Marketing  Rules  and  Reg¬ 
ulations  or  the  filing  of  false  informa¬ 
tion,  wilfully  made,  will  subject  the  party 
failing  to  file  the  information  required, 
or  the  party  so  filing,  to  the  penalties  of 
the  Act  and  other  penalties  imposed  by 
law. 

11.  These  Marketing  Rules  and  Regu¬ 
lations  are  subject  to  revision  and 
amendment  by  further  order  of  the  Coal 
Commission. 

Section  IX — Unfair  Methods  of 
Competition 

As  provided  in  Section  4,  Part  n  (1> 
of  the  Act,  the  following  practices  with 
respect  to  coal  shall  be  unfair  methods 
of  competition  and  shall  constitute  vio¬ 
lations  of  the  code: 

1.  The  consignment  of  unordered  coal, 
or  the  forwarding  of  coal  which  has  not 
actually  been  sold,  consigned  to  the  pro¬ 
ducer  or  his  agent:  Provided,  however, 
that  coal  which  has  not  actually  been 
sold  may  be  forwarded,  consigned  to  the 
producer  or  his  agent  at  rail  or  track 
yards,  tidewater  ports,  river  ports,  or 
lake  ports,  or  docks  beyond  such  ports, 
when  for  application  to  any  of  the  fol¬ 
lowing  classes:  Bunker  coal,  coal  appli¬ 
cable  against  existing  contracts,  coal  for 
storage  (other  than  in  railroad  cars)  by 


the  producer  or  his  sigent  in  rail  or 
track  yards  or  on  docks,  wharves,  or 
other  yards  for  resale  by  the  producer  or 
his  agent. 

2.  The  adjustment  of  claims  with  pur¬ 
chasers  of  coal  in  such  manner  as  to 
grant  secret  allowances,  secret  rebates, 
or  secret  concessions,  or  other  price  dis¬ 
crimination. 

3.  The  prepayment  of  freight  charges 
with  intent  to  or  having  the  effect  of 
granting  a  discriminatory  credit  allow¬ 
ance. 

4.  The  granting  in  any  form  of  ad¬ 
justments,  allowances,  discounts,  cred¬ 
its,  or  refunds  to  purchasers  or  sellers 
of  coal,  for  the  purposes  or  with  the  ef¬ 
fect  of  altering  retroactively  a  price  pre¬ 
viously  agreed  upon,  in  such  manner  as 
to  create  price  discrimination. 

5.  The  predating  or  postdating  of  any 
invoice  or  contract  for  the  purchase  or 
sale  of  coal,  except  to  conform  to  a 
bona  fide  agreement  for  the  purchase  or 
sale  entered  into  on  the  predate. 

6.  The  payment  or  allowance  in  any 
form  or  by  any  device  of  rebates,  refunds, 
credits,  or  unearned  discounts,  or  the  ex¬ 
tension  to  certain  purchasers  of  serv¬ 
ices  or  privileges  not  extended  to  all 
purchasers  under  like  terms  and  condi¬ 
tions,  or  under  similar  circumstances. 

7.  The  attempt  to  purchase  business, 
or  to  obtain  information  concerning  a 
competitor’s  business  by  concession, 
gifts,  or  bribes. 

8.  The  intentional  misrepresentation 
of  any  analysis  or  of  analyses,  or  of 
sizes,  or  the  intentional  making,  causing, 
or  permitting  to  be  made,  or  publishing, 
of  any  false,  untrue,  misleading,  or  de¬ 
ceptive  statement  by  way  of  advertising, 
invoicing,  or  otherwise  concerning  the 
size,  quality,  character,  nature,  prepara¬ 
tion,  or  origin  of  any  coal  bought,  sold, 
or  consigned. 

9.  'The  unauthorized  use,  whether  in 
written  or  oral  form,  of  trade-marks, 
trade  names,  slogans,  or  advertising 
matter  already  adopted  by  a  competitor, 
or  any  deceptive  approximation  thereof. 

10.  Inducing  or  attempting  to  Induce, 
by  any  means  or  device  whatsoever,  a 
breach  of  contract  between  a  competitor 
and  his  customer  during  the  term  of 
such  contract. 

11.  Splitting  or  dividing  commissions, 
brokers’  fees,  or  brokerage  discounts,  or 
otherwise  in  any  manner  directly  or  in¬ 
directly  using  brokerage  commissions  or 
jobbers’  arrangements  or  sales  agencies 
for  making  discounts,  allowances,  or  re¬ 
bates,  or  prices  other  than  those  deter¬ 
mined  under  this  Act,  to  any  industrial 
consumer  or  to  any  retailers,  or  to  others, 
whether  of  a  like  or  different  class. 

12.  Selling  to,  or  through,  any  broker, 
jobber,  commission  account,  or  sales 
agency,  which  is  in  fact  or  in  effect  an 
agency  or  an  instrumentality  of  a  re- 
tsuler  or  an  industrial  consumer  or  of 
any  organization  of  retailers  or  indus¬ 
trial  consumers,  whereby  they  or  any  of 
them  secure  either  directly  or  indirectly 
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a  discount,  dividend,  allowance,  or  re¬ 
bates,  or  a  price  other  than  that  deter¬ 
mined  in  the  manner  prescribed  by  this 
Act. 

13.  Employing  any  person  or  appoint¬ 
ing  any  sales  agent,  at  a  compensation 
obviously  disproportionate  to  the  ordi¬ 
nary  value  of  the  service  or  services  ren¬ 
dered,  and  whose  employment  or  ap¬ 
pointment  is  made  with  the  primary  in¬ 
tention  and  purpose  of  securing  prefer¬ 
ment  with  a  purchaser  or  purchasers  of 
coal. 

UNFAIR  METHODS  OF  COMPETITION 

In  accordance  with  the  provisions  of 
Section  4  II  (i)  of  the  Act,  the  following 
practices  with  respect  to  coal  are  unfair 
methods  of  competition  and  shall  con¬ 
stitute  violations  of  the  Code: 

1.  The  consignment  of  unordered  coal, 
or  the  forwarding  of  coal  which  has  not 
actually  been  sold,  consigned  to  the  pro¬ 
ducer  or  his  agent:  Provided,  however, 
that  coal  which  has  not  actually  been 
sold  may  be  forwarded,  consigned  to  the 
producer  or  his  agent  at  rail  or  track 
yards,  tidewater  ports,  river  ports,  or  lake 
ports,  or  docks  beyond  such  ports,  when 
for  application  to  any  of  the  following 
classes:  Bunker  coal,  coal  applicable 
against  existing  contracts,  coal  for  stor¬ 
age  (other  than  in  railroad  cars)  by  the 
producer  or  his  agent  in  rail  or  track 
yards  or  on  docks,  wharves,  or  other  yards 
for  resale  by  the  producer  or  his  agent. 

2.  Tlie  adjustment  of  claims  with  pur¬ 
chasers  of  coal  in  such  manner  as  to 
grant  secret  allowances,  secret  rebates, 
or  secret  concessions,  or  other  price  dis¬ 
crimination. 

3.  The  prepayment  of  freight  chsirgesl 
with  intent  to  or  having  the  effect  of 
granting  a  discriminatory  credit  allow¬ 
ance. 

4.  The  granting  in  any  form  of  adjust¬ 
ments,  allovrances,  discounts,  credits,  or 
refunds  to  purchasers  or  sellers  of  coal, 
for  the  purposes  or  with  the  effect  of 
altering  retroactively  a  price  previously 
agreed  upon,  in  such  manner  as  to  create 
price  discrimination. 

5.  The  predating  or  postdating  of  any 
invoice  or  contract  for  the  purchase  or 
sale  of  coal,  except  to  conform  to  a  bona- 
fide  agreement  for  the  purchase  or  sale 
entered  into  on  the  predate. 

6.  The  payment  or  allowance  in  any 
form  or  by  any  device  of  rebates,  refunds, 
credits,  or  unearned  discounts,  or  the  ex¬ 
tension  to  certain  purchasers  of  services 
or  privileges  not  extended  to  all  pur¬ 
chasers  under  like  terms  and  conditions, 
or  under  similar  circumstances. 

7.  The  attempt  to  purchase  business,  or 
to  obtain  information  concerning  a  com- 
pietitor’s  business  by  concession,  gifts,  or 
bribes. 

8.  The  intentional  misrepresentation  of 
any  analysis  or  of  analyses,  or  of  sizes, 
or  the  intentional  making,  causing,  or 
permitting  to  be  made,  or  publishing,  of 
any  false,  untrue,  misleading,  or  decep¬ 
tive  statement  by  way  of  advertising,  in¬ 


voicing,  or  otherwise  concerning  the  size, 
quality,  character,  nature,  preparation, 
or  origin  of  any  coal  bought,  sold,  or  con¬ 
signed. 

9.  The  unauthorized  use,  whether  in 
written  or  oral  form,  of  trade-marks, 
trade  names,  slogans,  or  advertising  mat¬ 
ter  already  adopted  by  a  compietitor,  or 
any  deceptive  approximation  thereof. 

10.  Inducing  or  attempting  to  induce, 
by  any  means  or  device  whatsoever,  a 
breach  of  contract  between  a  compietitor 
and  his  customer  during  the  term  of 
such  contract. 

11.  Splitting  or  dividing  commissions, 
brokers’  fees,  or  brokerage  discounts,  or 
otherwise  in  any  manner  directly  or  in¬ 
directly  using  brokerage  commissions  or 
jobbers’  arrangements  or  sales  agencies 
for  making  discounts,  allowances,  or  re¬ 
bates,  or  prices  other  than  those  deter¬ 
mined  under  this  Act,  to  any  industrial 
consumer  or  to  any  retailers,  or  to  others, 
whether  of  a  like  or  different  class. 

12.  Selling  to,  or  through,  any  broker, 
jobber,  commission  account,  or  sales 
agency,  which  is  in  fact  or  in  effect  an 
agency  or  an  instrumentality  of  a  re¬ 
tailer  or  an  industrial  consumer  or  of 
an  organization  of  retailers  or  industrial 
consumers,  whereby  they  are*  any  of 
them  secure  either  directly  or  indirectly 
a  discoimt,  dividend,  allowance,  or  re¬ 
bates,  or  a  price  other  than  that  deter¬ 
mined  in  the  manner  prescribed  by  this 
Act. 

13.  Employing  any  person  or  appoint¬ 
ing  any  sales  agent,  at  a  compensation 
obviously  disproportionate  to  the  ordi¬ 
nary  value  of  the  service  or  services  ren¬ 
dered,  and  whose  employment  or  ap¬ 
pointment  is  made  with  the  primary 
intention  and  purpose  of  securing  pre¬ 
ferment  with  a  purchaser  or  purchasers 
of  coal. 

PENALTIES 

Section  5  (b)  of  Bituminous  Coal  Act: 

The  membership  of  any  such  coal  pro¬ 
ducer  in  such  code  and  his  right  to  an  ex¬ 
emption  from  the  taxes  imposed  by  section 
3  (b)  of  this  Act,  may  be  revoked  by  the 
Commission  upon  written  complaint  by  any 
code  member  or  district  board,  or  any  State 
or  political  subdivision  of  a  State,  or  the 
consumers’  counsel,  after  a  hearing,  with 
thirty  days’  written  notice  to  the  member, 
upon  proof  that  such  member  has  wilfully 
violated  any  provision  of  the  code  or  any 
regulation  made  thereunder:  and  in  such  a 
hearing  any  code  member  or  district  board, 
or  any  State  or  political  subdivision  of  a 
State,  or  the  consumers’  coimsel,  or  any 
consumer  or  employee,  and  the  Commissioner 
of  Internal  Revenue,  shaU  be  entitled  to 
present  evidence  and  be  heard:  Provided, 
that  the  Commission,  in  its  discretion,  may 
in  such  case  make  an  order  directing  the  code 
member  to  cease  and  desist  from  violations 
of  the  code  and  regulations  made  there¬ 
under  and  upon  failiire  of  the  code  member 
to  comply  with  such  order  the  Commission 
may  apply  to  a  circuit  court  of  tqjpeals  to 
enforce  such  order  in  accordance  with  the 
provisions  of  subsection  (c)  of  section  6  or 
may  reopen  the  case  upon  ten  dairs’  notice 
to  the  code  member  affected  and  proceed  in 
the  hearing  thereof  as  above  provided. 


*So  in  original. 


Section  5  (c)  of  Bituminous  Coal  Act: 

Any  producer  whose  membership  in  the 
code  and  whose  right  to  an  exemption  from 
the  tax  imposed  by  section  3  (b)  of  this  Act 
shall  have  been  revoked  and  canceled  may 
apply  to  the  Commission  and  shall  have  the 
right  to  have  his  membership  in  the  code  re¬ 
stored  upon  payment  by  him  to  the  United 
States  of  double  the  amount  of  the  tax  pro¬ 
vided  in  Section  3  (b)  upon  the  sales  price 
at  the  mine,  or  the  market  value  at  the  mine 
if  disposed  of  otherwise  than  by  sale  at  the 
mine,  or  if  sold  otherwise  than  through  an 
arms’  length  transaction  of  the  coal  sold 
or  disposed  of  by  the  code  member  in  viola¬ 
tion  of  the  code  or  regulations  thereunder 
(but  in  no  case  shall  such  sales  price  or 
market  value  be  taken  to  be  less  than  the 
minimum  price  established  by  the  Commis¬ 
sion  for  such  coal  and  in  effect  at  the  time 
of  such  sale  or  other  disposal ) ,  as  found  by 
the  Commission  under  subsection  (b)  hereof. 
The  Commission  shall  thereupon  certify  to 
the  Commissioner  of  Internal  Revenue  and 
to  the  collector  of  Internal  revenue  for  the 
internal  revenue  collection  district  in  which 
the  producer  resides  the  amount  of  the  re¬ 
quired  payment  as  found  under  clause  (5) 
of  subsection  (b) ,  and  upon  payment  of  such 
amount  to  the  Commissioner  or  the  collector 
such  olBcer  shall  notify  the  Commission 
thereof. 

Section  10  (c)  of  Bituminous  Coal  Act: 

If  any  producer  required  by  this  Act  or  the 
code  or  regulation  made  thereunder  to  file  a 
report  shall  fall  to  do  so  within  the  time 
fixed  for  filing  the  same,  and  such  failure 
shall  continue  for  fllteen  days  after  notice  of 
such  default,  the  producer  shall  forfeit  to  the 
United  Stat^  the  sum  of  $50  for  each  and 
every  day  of  the  continuance  of  such  failure, 
which  forfeiture  shall  be  payable  into  the 
Treasury  of  the  United  States,  and  shall  be 
recoverable  in  a  civil  suit  in  the  name  of  the 
United  States,  brought  in  the  district  where 
the  producer  has  his  principal  office  or  in  any 
district  in  which  he  shall  do  business.  It 
shall  be  the  duty  of  the  various  district  at¬ 
torneys,  under  the  direction  of  the  Attorney 
General  of  the  United  States,  to  prosecute  for 
the  recovery  of  forfeiture. 

Section  35  of  the  Criminal  Code  as 
amended  by  the  Act  of  June  18, 1934,  587, 
48  Stat.  996  (U.  S.  C.,  Title  18,  sec.  80) : 

Whoever  shall  make  or  cause  to  be  made  or 
present  or  cause  to  be  presented,  for  payment 
or  approval,  to  or  by  any  person  or  officer  in 
the  civil,  military,  or  naval  service  of  the 
United  States,  or  any  department  thereof,  or 
any  corporation  in  which  the  United  States 
of  America  is  a  stockholder,  any  claim  upon 
or  against  the  Government  of  the  United 
States,  or  any  department  or  officer  thereof, 
or  any  corporation  in  which  the  United  States 
of  America  is  a  stockholder,  knowing  such 
claim  to  be  false,  fictitious,  or  fraudulent;  or 
whoever  shall  knowingly  and  wilfully  falsify 
or  conceal  or  cover  up  by  any  trick,  scheme, 
or  device  a  material  fact,  or  make  or  cause 
to  be  made  any  false  or  fraudulent  state¬ 
ments  or  representations,  or  make  or  use  or 
caiise  to  be  made  or  used  any  false  bill,  re¬ 
ceipt,  voucher,  roll,  account,  claim,  certificate, 
affidavit,  or  deposition,  knowing  the  same  to 
contain  any  fraudulent  or  fictitious  state¬ 
ment  or  entry,  in  any  matter  within  the 
jurisdiction  of  any  department  or  agency  of 
the  United  States  or  of  any  corporation  in 
which  the  United  States  of  America  is  a  stock¬ 
holder  shall  be  fined  not  more  than  $10,000  or 
imprisoned  not  more  than  ten  years,  or  both. 

Section  37  of  the  Criminal  Code  (U.  S. 
C.  88) : 

If  two  or  more  persons  conspire  either  to 
commit  any  offense  against  the  United  States, 
or  to  defraud  the  United  States  in  any  man¬ 
ner  or  for  any  purpose,  and  one  or  more  of 
such  parties  do  any  act  to  effect  the  object  of 
tJie  conspiracy,  each  of  the  parties  to  such 
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conspiracy  shall  be  fined  not  more  than 
$10,000,  or  Imprisoned  not  more  than  two 
years,  or  both.  (R.  S.  §  5440;  May  17,  1879, 
c.  8,  21  Stat.  4;  Mar,  4,  1909,  c.  321,  §  37,  35 
Stat.  1086.) 

MiNiBixJM  Price  Area  No.  1 — District 
Board  No.  3 

PROPOSED  MARKETING  RULES  AND 
REGULATIONS 

The  witness  for  District  Board  No.  3, 
properly  qualified  as  an  expert  in  the 
marketing  of  coal  in  that  District,  intro¬ 
duced  into  evidence  as  Exhibit  No.  621 
the  rules  and  regulations  proposed  by 
District  Board  No.  3  in  compliance  with 
Commission  Order  No.  248.  The  wit¬ 
ness  testified  that  these  rules  and  regu¬ 
lations  were  properly  submitted  to  Code 
Members  within  said  District  on  August 
19,  1938,  and  that  four  (4)  protests  were 
filed  with  the  District  Board.  The  Dis¬ 
trict  Board,  after  hearing  such  protests, 
revised  some  of  the  rules  and  regula¬ 
tions  covered  by  the  protests  and  sub¬ 
mitted  such  revised  rules  and  regula¬ 
tions  to  the  Commission  on  September 
6,  1938. 

In  light  of  the  witness’  testimony  that 
it  is  important  that  there  be  a  uniform 
time  limitation  for  quotations  and  op¬ 
tions  and  that  fourteen  (14)  days  con¬ 
stitutes  a  reasonable  limitation,  we  ap¬ 
prove  rule  1  of  Section  VI  providing  that 
quotations  and  options  for  the  sale  of 
coal  may  be  given  for  a  period  not  ex¬ 
ceeding  fourteen  (14)  days. 

The  witness  stated  that  it  would  be 
reasonable  to  provide  in  the  marketing 
rules  and  regulations  that  where  any 
written  offer  for  the  sale  of  coal  is  made 
on  the  basis  of  an  analysis,  the  Code 
Member  should  state  in  such  offer  that 
the  analysis  has  been  filed  with  the  Sta¬ 
tistical  Bureau.  Accordingly,  we  find! 
that  the  following  rule  is  reasonable  for 
District  No.  3: 

Every  analysis  used  in  a  written  offer 
for  the  sale  of  any  particular  kind,  qual¬ 
ity,  or  size  of  coal  shall  be  accompanied 
by  a  statement  to  the  effect  that  such 
analysis  has  been  properly  filed  with  the 
Statistical  Bureau  and  the  District 
Board. 

In  light  of  the  witness’  specific  testi¬ 
mony  that  such  rule  should  be  deleted, 
we  find  that  rules  3  and  4  of  Section 
V  and  rule  2  (b)  of  Section  vn  of  the 
rules  proposed  by  the  District  Board 
should  be  deleted  from  the  approved 
marketing  rules  and  regulations. 

In  view  of  the  witness’  specific  testi¬ 
mony  that  such  rule  would  work  an  un¬ 
necessary  hardship  if  applied  to  govern¬ 
mental  business,  we  find  that  rule  3  of 
Section  vm  should  be  modified  to  read 
as  follows: 

Contracts  may  also  be  made  either 
(a)  calling  for  a  buyer’s  entire  require¬ 
ments  or  a  stated  percentage  of  his  re¬ 
quirements,  showing  the  maximum  ton- 
j:  hage  to  be  shipped  thereunder,  or  (b) 
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covering  a  buyer’s  requirements  and 
stating  the  estimated  tonnage  to  be 
shipped  with  an  allowable  overshipment 
of  not  exceeding  ten  (10)  per  cent  of 
such  estimated  tonnage. 

The  provisions  of  the  rule  stated  in 
tue  foregoing  paragraph  relating  to 
quantity  shall  not  apply  to  contracts 
made  with  agencies  of  the  Federal, 
State  or  local  governments  in  case  the 
terms  required  to  be  submitted  in  a  bid 
or  offer  for  such  contract  are  in  conflict 
with  such  provisions. 

We  disapprove  rule  6  of  Section  IX 
of  the  rules  proposed  by  District  Board 
No.  3  in  so  far  as  it  provides  that  Code  1 
Members  may  allow  a  cash  discount  not 
to  exceed  one-half  of  one  per  cent  of  the 
f.  o.  b.  mine  price  for  pasnnent  in  full 
within  ten  (10)  days  from  the  date  of 
shipment. 

The  witness  stated  that  the  District 
Board  proposed  a  rule  relating  to  the 
crushing  of  coal  on  page  15,  item  9,  of 
its  proposed  price  schedule,  Exhibit  No. 
25.  While  the  witness  expressed  the 
opinion  that  the  rule  was  possibly  in¬ 
cluded  in  the  price  schedule  by  mistake, 
we  are  of  the  opinion  that  it  was  prop¬ 
erly  incorporated  therein  and,  accord¬ 
ingly,  such  rule  is  considered  in  the  find¬ 
ings  relative  to  the  price  schedule  pro¬ 
posed  by  District  No.  3. 

'The  witness  stated  that  he  heard  the 
testimony  given  by  Mr.  J.  O.  Smith,  the 
witness  for  District  No.  2,  on  cross-ex¬ 
amination  by  the  Commission’s  counsel, 
and  that  in  his  opinion  the  rules  testi¬ 
fied  to  by  Mr.  Smith  and  believed  by 
him  to  be  reasonable  for  District  No.  2, 
were  likewise  reasonable  for  District  No. 

3  except  in  so  far  as  the  opinions  ex¬ 
pressed  by  Mr.  Smith  were  in  conflict 
with  the  opinions  expressed  by  the  wit¬ 
ness.  The  witness  for  District  No.  2  j 
stated  that  in  his  opinion  a  wage  clause 
should  be  required  to  be  inserted  in  con¬ 
tracts.  District  Board  No,  2  did  not  pro¬ 
pose  any  such  wage  clause.  Although! 
rules  5  (a)  and  (b)  of  Section  Vin  of 
District  Board  No.  3’s  proposals  relating 
to  such  a  wage  clause,  are  of  question¬ 
able  legality,  we  approve  such  rules  for 
the  purpose  of  coordination  since  the 
District  Boards  may  propose  a  coordi¬ 
nated  rule  on  the  subject  which  is  not 
open  to  legal  objection. 

In  light  of  the  witness’  testimony  that 
such  definitions  are  reasonable,  we  find 
that  the  definitions  of  the  terms  “recon¬ 
signment  and  diversion,”  “transporta¬ 
tion  facilities,”  “cargo  shipment”  and 
“bunker  coal  or  vessel  fuel,”  contained  in 
the  attached  composite  findings,  are  rea¬ 
sonable  and  proper. 

The  witness  for  District  Board  No.  3 
stated  that  the  rules  testified  to  by  the 
witness  for  District  Board  No.  2  as  being 
reasonable  for  District  No.  2,  were  like¬ 
wise  reasonable  for  District  No.  3  except 
where  the  opinions  of  the  witness  for 
District  Board  No.  2  were  in  conflict  with 
the  opinions  of  the  witness  for  District 


Board  No.  3.  Accordingly,  we  find  that 
the  rules  proposed  by  District  Board 
No.  3  should  be  modified  to  conform  to 
the  approved  rules  for  District  Board 
No.  2  except  where  the  rules  proposed 
by  District  Board  No.  3,  as  testified  to  by 
the  witness  for  District  Board  No.  3,  are 
in  conflict  with  the  rules  proposed  by 
District  Board  No.  2  and  as  approved  for 
District  No.  2.  Accordingly,  we  find  that 
the  following  rules  and  regulations  re¬ 
flecting  all  modifications,  clarifications, 
deletions  and  additions,  are  reasonable, 
not  inconsistent  with  the  provisions  of 
Section  4  of  the  Act  and  in  conformance 
vrith  the  standards  of  fair  competition 
established  in  the  Act: 

MARKETING  RULES  AND  REGULATIONS  INCI¬ 
DENTAL  TO  THE  SALE  AND  DISTRIBUTION  OF 
COAL  BY  CODE  MEBIBERS  WITHIN  DISTRICT 
NO.  3  AS  PROPOSED  BY  DISTRICT  BOARD  NO. 

3  AND  AS  APPROVED,  DISAPPROVED,  OR  MOD¬ 
IFIED  FOR  THE  PURPOSE  OF  COORDINATION 

Section  I — Definitions 

1.  The  term  “person”  as  used  herein, 
includes  individuals,  firms,  associations, 
partnerships,  corporations,  trusts,  trus¬ 
tees,  cooperatives,  receivers  and  trustees 
in  bankruptcy  and  in  other  legal  pro¬ 
ceedings,  and  any  other  recognized 
forms  of  business  organizations. 

2.  A  “sales  agent”  is  a  person  who,  as 
agent  of  a  code  member  (and  therefore 
without  purchasing  the  coal),  sells  coal 
produced  by  such  code  member  for  him 
or  on  his  behalf:  Provided,  That  “sales 
agent”  shall  not  include  an  individual 
(herein  referred  to  as  a  “salesman”)  reg¬ 
ularly  and  continuously  employed  by  a 
code  member,  whose  sole  compensation 
is  a  stated  salary  per  week,  per  month,  or 
per  year,  and  who  regularly  devotes  the 
major  portion  of  his  time  to  the  solicita¬ 
tion  of  purchases  of  coal  produced  by 
his  code  member  employer. 

3.  A  “commission”  is  the  total  of  all 
compensations  and  allowances  received  by 
a  sales  agent  from  a  code  member  for 
services  rendered  in  the  sale  of  coal. 

4.  A  “registered  distributor”  is  a  per¬ 
son  who  has  been  duly  registered  by  the 
Coal  Commission  pursuant  to  the  rules 
and  regulations  prescribed  by  the  Com¬ 
mission  for  the  administration  of  Section 
4  n  (h)  of  the  Act. 

5.  A  “spot  order”  is  a  legal  obligation 
for  the  sale  and  purchase  of  coal,  the 
delivery  of  which  is  stipulated  to  be 
made  within  not  more  than  thirty  (30) 
days  from  the  date  upon  which  the  order 
was  accepted. 

6.  A  “contract”  is  a  legal  obligation 
for  the  sale  and  purchase  of  coal,  the 
deliveries  of  which  are  stipulated  to  be 
made  during  a  period  longer  than  the 
maximum  period  specified  for  a  spot 
order. 

7.  A  “quotation”  is  an  offer  to  sell  coal 
which  the  offerer  may  withdraw  prior  to 
its  being  acted  upon  by  the  offeree. 

8.  An  “option”  is  an  offer  to  sell  coal 
acceptable  within  a  time  certain,  during 
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which  time  the  offerer  may  not  withdraw  j 
the  offer  without  the  consent  of  the 
offeree.  | 

9.  A  “commitment”  is  the  status  of  a 
contract  between  the  time  a  quotation 
is  accepted  or  an  option  is  exercised  and 
the  time  the  contract  is  formally  reduced 
to  writing. 

10.  “Coal  Commission”  as  used  herein,  I 
shall  mean  the  National  Bituminous 
Coal  Commission  established  under  the 
provisions  of  the  Bituminous  Coal  Act 
of  1937. 

11.  “Act”  as  used  herein  shall  mean 
the  Bituminous  Coal  Act  of  1937. 

12.  “District  Board”  as  used  herein, 
shall  mean  any  District  Board  estab¬ 
lished  under  the  provisions  of  Section  4, 
Part  I  (a)  of  the  Act. 

13.  “Statistical  Bureau”  shall  mean, 
unless  otherwise  specifically  stated,  the 
Statistical  Bureau  of  the  Commission 
for  the  District  in  which  the  coal  in¬ 
volved  in  any  transaction  is  produced,  or 
the  District  in  which  is  located  a  mine 
of  a  code  member  affected  by  any  order 
or  regulation, 

14.  “Minimum  Price”  shall  mean  a 
minimum  price  established  and  made 
effective  by  the  Coal  Commission. 

15.  “Maximum  Price”  shall  mean  a  I 
maximum  price  established  and  made  j 
effective  by  the  Coal  Commission. 

16.  The  term  “producer”  includes  all 
individuals,  firms,  associations,  corpora¬ 
tions,  trustees,  and  receivers  engs^ed  in 
the  business  of  mining  coal. 

17.  The  terms  “reconsignment”  and 
“diversion”  as  used  herein  shall  mean 
the  change  in  the  original  consignee  or 
in  the  destination  or  route. 

18.  The  term  “transportation  facili¬ 
ties”  means  railroad  cars,  ships,  barges, 
trucks,  or  any  other  facilities  used  or 
useful  in  the  transportation  of  coal. 

19.  A  “code  member”  means  a  pro¬ 
ducer  who  has  accepted  and  holds  mem¬ 
bership  in  the  Bituminous  Coal  Code 
promulgated  under  the  Bituminous  Coal 
Act  of  1937. 

20.  The  term  “domestic  market”  shall 
include  all  points  within  the  continental 
United  States  and  Canada,  and  car- 
ferry  shipments  to  the  Island  of  Cuba. 
Bunker  coal  delivered  to  steamships  for 
consumption  thereon  shall  be  regarded 
as  shipped  within  the  domestic  market. 

21.  “Cargo  shipment”  is  a  quantity  of 
coal  loaded  in  a  vessel,  boat  or  barge  for 
transportation  via  water. 

22.  “Bunker  coal”  or  “vessel  fuel”  is 
that  coal  used  aboard  a  boat  or  vessel 
for  consumption  thereon. 

23.  “Coal”  as  used  herein  shall  mean 
bituminous  coal. 

24.  The  term  “bituminous  coal”  in¬ 
cludes  all  bituminous,  semi-bituminous 
and  sub-bituminous  coal  and  shall  ex¬ 
clude  lignite,  which  is  defined  as  a  lig- 
nitic  coal  having  calorific  value  in  British 
thermal  units  of  less  than  seven  thou¬ 
sand  six  hundred  per  pound  and  having 
a  natural  moisture  content  in  place  in 
the  mine  of  30  per  centum  or  more. 


25.  The  term  “control”  means  the  pos¬ 
session,  direct  or  indirect,  of  the  power 
to  direct  or  cause  the  direction  of  the 
management  and  policies  of  a  person, 
whether  through  the  ownership  of  voting 
securities,  by  contract,  or  otherwise. 

Section  II. — Sales  Agents 

1.  All  appointments  of  Sales  Agents  by 
Code  Members  or  their  agents  or  au¬ 
thorized  representatives,  and  the  terms 
and  conditions  of  such  appointments,  I 
shall  be  subject  to  the  Marketing  Rules 
and  Regulations  from  time  to  time  es¬ 
tablished  by  the  Coal  Commission. 

2,  Each  Code  Member  shall  be  respon¬ 
sible  for  the  compliance  by  all  his  Sales 
Agents  and  agents  and  employees  of 
Sales  Agents  and  agents  with  the  pro- 

1  visions  of  the  Bituminous  Coal  Code  and 
of  all  rules  and  regulations,  promulga¬ 
tions  and  determinations  of  the  Coal 
Commission. 

3.  Each  Code  Member  shall  require  all 
I  his  sales  agents  clearly  to  set  forth  upon 
j  any  form  of  solicitation,  contract,  spot 
j  order,  invoice,  and  statement  of  account 
covering  coal  sold  or  to  be  sold,  the  name 
of  such  Code  Member  principal,  and  the 
name  of  the  mine  or  mines  from  which 
shipment  was  made  or  is  to  be  made.  If 
the  name  of  the  sales  agent  also  appears 
in  the  transaction,  then  the  above  men¬ 
tioned  forms  shall  also  disclose  the  fact 
of  agency  relationship  with  the  Code 
Member  principal. 

4.  (A)  Every  contract  for  the  appoint¬ 
ment  of  a  sales  agent  by  Code  Mem¬ 
bers  or  by  agents  or  authorized  repre¬ 
sentatives  of  Code  Members,  or  any  mod¬ 
ification  thereof,  shall  be  in  writing,  and 
shall  fully  set  forth  therein  all  the  terms 
and  conditions  of  such  contract,  includ¬ 
ing  the  amount  or  basis  of  the  sales 
I  agent’s  commission.  Certified  copies  of 
all  such  agency  contracts  entered  into 
on  or  prior  to  the  effective  date  of  the 
establishment  of  these  rules  and  regu¬ 
lations  and  in  effect  on  such  date,  shall 
be  filed  by  the  Code  Member  with  the 
Statistical  Bureau,  or  Bureaus,  within 
twenty  (20)  business  days  after  such 
date. 

(B)  Certified  copies  of  all  contracts 
appointing  sales  agents  or  of  agreements 
modifying  any  sales  agency  contract,  en¬ 
tered  into  subsequent  to  the  effective 
date  of  these  rules  and  regulations,  shall 
be  similarly  filed  by  the  Code  Member 
within  ten  (10)  business  days  after  the 
date  upon  which  such  contracts  or  agree¬ 
ments  have  been  entered  into. 

(C)  Upon  the  expiration,  termination, 
or  rescission  of  any  sales  agency  con¬ 
tract,  the  Code  Member  principal  shall 
make  a  report  thereof  to  the  Statistical 
Bureau,  or  Bureaus,  within  ten  (10) 
business  days  after  the  date  of  such 
expiration,  termination,  or  rescission. 

5.  (A)  As  to  all  coal  sold  by  a  Code 
Member  otherwise  than  through  a  sales 
agent  or  through  an  employee  regularly 
employed  as  a  salesman  by  the  Code 
Member  at  his  principal  place  of  busi¬ 


ness  or  at  a  regularly  established  sales 
office,  such  Code  Member  shall,  not  later 
than  the  tenth  day  of  each  month,  file 
with  the  Statistical  Bureau,  or  Bureaus, 
a  list  of  all  persons  through  whom,  di¬ 
rectly  or  indirectly,  any  such  coal  was 
sold  during  the  preceding  calendar 
month,  with  a  statement  of  the  duration 
and  character  of  their  employment,  the 
tonnage  sold  by,  and  the  rate  and 
amount  of  compensation  paid  to,  each 
of  them. 

(B)  Not  later  than  the  tenth  day  of 
each  month,  each  Code  Member  shall 
also  file  with  the  Statistical  Bureau,  or 
Bureaus,  similar  information  obtained 
from  his  sales  agents  concerning  sales 
of  coal  made  during  the  preceding  cal¬ 
endar  month,  by  the  sales  agents,  rep¬ 
resentatives  and  employees  other  than 
salesmen  employed  at  the  principal  place 
of  business  or  a  regularly  established 
sales  ofiBce  of  the  sales  agent. 

(C)  Not  later  than  the  tenth  day  of 
each  month,  each  Code  Member  shall 
also  file  with  the  Statistical  Bureau  or 
Bureaus  a  statement  showing  the  names 
and  addresses  of  distributors  to  whom 
the  Code  Member  or  his  sales  agents 
sold  coal  during  the  preceding  calendar 
month,  the  tonnage  sold,  and  the  amount 
of  discount  allowed  to  each  such  dis¬ 
tributor. 

6.  Within  twenty  (20)  business  days 
after  the  effective  date  of  these  rules  and 
regulations,  each  Code  Member  shall  file 
with  the  Coal  Commission  a  list  showing 
the  names  and  addresses  of  all  his  sales 
agents.  Upon  any  change  in  said  list, 
the  Code  Member  shall  notify  the  Coal 
Commission  within  ten  (10)  business 
days  after  such  change  takes  place. 

7.  A  list  showing  the  names  and  ad¬ 
dresses  of  sales  agents  and  the  Code 
Members  for  whom  such  agents  act  shall 
be  published  monthly  by  the  Coal  Com¬ 
mission. 

8.  All  agency  contracts  and  other  in¬ 
formation  filed  by  Code  Members  in  con¬ 
formity  with  the  foregoing  regulations, 
other  than  the  names  and  addresses  of 
sales  agents,  shall  be  held  by  the  Coal 
Commission  as  the  confidential  records 
of  said  parties  and  shall  not  be  made 
public  without  the  consent  of  the  Code 
Member  from  whom  the  same  shall  have 
been  obtained,  except  where  such  dis- 
closme  is  required  in  any  proceeding 
against  the  Code  Member  by  way  of 
enforcement  of  the  Act. 

9.  Prom  and  after  twenty  (20)  business 
days  following  the  effective  date  of  these 
Marketing  Rules  and  Regulations  no 
Code  Member  or  sales  agent  of  a  Code 
Member  shall  allow  or  pay,  directly  or 
indirectly,  any  commission  or  compensa¬ 
tion  to  any  sales  agent, 

(a)  Unless  the  contract  of  agency  shall 
have  been  filed  with  the  Coal  Coram  s- 
sion,  as  hereinbefore  required,  and 

(b)  Unless  the  sales  agent  shall  have 
agreed,  in  writing,  with  the  Code  Mem¬ 
ber  to  conform  to  and  observe  the  mini¬ 
mum  and  maximum  prices  and  Market- 
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ing  Rules  and  Regulations  established  by 
the  Coal  Commission  and  the  Fair  Trade 
Practice  Provisions  of  the  Act,  as  well 
as  all  proper  Orders  of  the  Commission, 
and 

(c)  Unless  the  sales  agent  shall  have 
in  good  faith  complied  with  the  agree¬ 
ment  as  in  paragraph  (b)  above  pro¬ 
vided. 

10.  No  commission  shall  be  paid  to  a 
sales  agent  by  a  Code  Member  where 
the  coal  is  delivered  or  sold  to  any  per¬ 
son  who  owns  such  sales  agent  or  who 
financially  or  otherwise  controls  such 
agent. 

11.  When  any  commissions  are  paid  to 
a  sales  agent  on  a  tonnage  basis,  the 
Code  Member  shall  not  include  in  the 
computation  of  such  commissions  any 
part  of  the  tonnage  of  coal  sold  by  him 
to  the  sales  agent,  whether  for  con¬ 
sumption  or  resale. 

12.  No  Code  Member  shall  employ  any 
person  or  appoint  any  sales  agent  at  a 
compensation  obviously  disproportionate 
to  the  ordinary  value  of  the  service  or 
services  rendered  and  whose  employ¬ 
ment  or  appointment  is  made  with  the 
primary  intention  and  purpose  of  secur¬ 
ing  a  preferment  with  a  purchaser  or 
purchasers  of  coal. 

13.  Subject  to  further  order  of  the  Coal 
Commission,  the  amount  of  commission 
to  be  paid  by  a  Code  Member  to  his 
sales  agent  shall  be  fixed  by  agreement 
of  the  parties,  subject,  however,  that 
upon  complaint  of  violation  of  the  un¬ 
fair  methods  of  competition,  as  provided 
in  the  Act,  the  amount  of  such  commis¬ 
sion  shall  be  subject  to  review  by  the 
Coal  Commission. 

Section  III — Discounts 

1.  No  Code  Member  or  ssiles  agent  of 
a  Code  Member  shall  pay  or  allow  any 
discount  from  minimum  prices  to  any 
person  unless  such  person  has  been  reg¬ 
istered  by  the  Coal  Commission  as  au¬ 
thorized  to  receive  such  discount  at  the 
time  of  the  sale. 

2.  Code  Members  or  their  sales  agents 
may  allow  discounts  from  minimum 
prices  on  sales  of  coal  to  registered  dis¬ 
tributors,  not  in  excess  of  the  maximum 
discount  or  price  allowance  prescribed 
by  the  Coal  Commission  upon  such  sales. 
Only  one  such  discount  may  be  allowed 
on  any  such  sale. 

Section  IV — Limitation  of  Orders,  Agree¬ 
ments,  Options  and  Quotations 

1.  Subject  to  further  order  of  the  Coal 
Commission  no  Code  Member  or  sales 
agent  of  a  Code  Member  shall  enter  into 
any  agreement  or  order  for  the  sale  of 
coal  providing  for  delivery  for  a  period  in 
excess  of  that  authorized  for  a  spot  order, 
and  no  prices  shall  be  less  than  the  ap¬ 
plicable  minimum  prices  in  effect  at  the 
time  of  the  making  of  the  agreement  or 
order :  Provided,  however.  That  contracts 
for  periods  not  exceeding  one  (1)  year 
Play  be  made  with  agencies  of  the  Fed¬ 
eral  Government  or  with  agencies  of 
State  or  local  governments,  where  the 


contract  is  entered  into  through  competi¬ 
tive  bidding,  at  the  following  applicable 
minimum  prices: 

(a)  For  deliveries  during  the  first  thirty 
(30)  days  of  the  contract,  at  not  less  than 
ti  e  applicable  minimum  price  in  effect 
at  the  time  of  the  making  of  the  agree¬ 
ment; 

(b)  For  deliveries  thereafter,  at  not 
less  than  the  applicable  minimum  price  in 
eff  ect  at  the  time  of  delivery  if  such  price 
is  higher  than  the  contract  price. 

Provided,  further.  That  contracts  for 
periods  not  exceeding  one  (1)  year  at 
prices  not  less  than  the  said  applicable 
minimum  prices  may  be  made  with  agen¬ 
cies  of  the  Federal  Government  or  with 
such  agencies  of  the  State  or  local  gov- 
j  ernments,  in  the  absence  of  competitive 
bidding,  where  by  virtue  of  an  express 
i  exemption  in  the  statute  or  ordinance 
such  agencies  may  enter  into  contracts 
for  the  purchase  of  coal  without  regard 
to  competitive  bidding. 

2.  While  the  preceding  rule  is  in  effect, 
no  option  may  be  given  by  a  Code  Mem¬ 
ber  or  sales  agent  for  the  purchase  of  coal. 
When  the  above  rule  is  suspended  or  re¬ 
voked  by  the  Coal  Commission,  options 
for  the  sale  of  coal  may  be  given  for  a 
period  not  exceeding  fourteen  (14)  days. 
No  options  may  be  given  at  a  price  less 
than  the  applicable  minimum  price  in  ef¬ 
fect  at  the  time  of  the  giving  of  the  option. 
If  the  applicable  minimum  price  is  in¬ 
creased  beyond  the  quoted  price  within 
such  fourteen  (14)  days  and  the  option 
shall  not  have  been  exercised  at  that  time, 
the  option  thereupon  shall  become  null 
and  void:  Provided,  however.  That  in  con¬ 
nection  with  offers  to  sell  to  the  United 
States  Government,  or  States  or  political 
subdivisions  thereof,  options  may  be  given 
for  a  period  not  exceeding  forty-five  (45) 
days  from  the  date  of  the  offer  or  from 
the  final  date  for  the  filing  of  offers. 

3.  Quotations  may  also  be  given  for  a 
period  of  not  exceeding  fourteen  (14) 
days.  If  the  applicable  minimum  price  is 
increased  beyond  the  quoted  price  within 
such  fourteen  (14)  days  and  the  quota¬ 
tion  shall  not  have  been  accepted  at  that 
time,  the  quotation  thereupon  shall  be¬ 
come  null  and  void. 

4.  Every  quotation  and  option  shall 
provide  that  it  is  made  subject  to  the 
provisions  of  the  Marketing  Rules  and 
Regulations  of  the  Coal  Commission. 

5.  All  quotations  and  options  must  be 
made  or  confirmed  in  writing.  Every 
Code  Member,  or  his  sales  agent,  shall 
require  of  his  offeree  that  the  acceptance 
of  a  quotation  or  the  exercise  of  an  op¬ 
tion  be  in  writing. 

Section  V — Spot  Orders 

1.  A  spot  order  shall  be  in  writing  or 
confirmed  in  writing  within  five  (5) 
business  days  from  the  date  of  the  mak¬ 
ing  thereof. 

2.  Each  spot  order  shall  be  subject  to 
the  following  conditions  which  shall 
either  be  endorsed  upon  the  form  of 
the  order  or  upon  the  written  confirma¬ 


tion  thereof  by  the  Code  Member  or  his 
sales  agent,  the  meaning  and  effect  of 
which  shall  not  be  changed  or  altered 
by  any  other  provision  of  the  order. 

(a)  No  shipment  consigned  to  any 
destination  may  be  diverted  or  recon¬ 
signed  without  the  consent  of  the  seller 
confirmed  in  writing.  In  case  of  any 
reconsignment  or  diversion,  the  seller 
shall  charge  and  the  buyer  shall  pay 
not  less  than  the  minimum  price  pre¬ 
scribed  for  such  coal  for  delivery  to  the 
destination  to  which  such  shipment  is 
actually  delivered  and  for  the  use  to 
which  it  is  actually  applied:  Provided, 
however,  that  this  provision  does  not 
apply  to  railroad  locomotive  fuel  sold 
at  prices  f.  o.  b.  mine. 

(b)  The  coal  shipped  pursuant  to 
this  order  is  sold  and  purchased  upon 
the  following  conditions: 

“(1)  If  the  coal  is  sold  for  consump¬ 
tion,  it  shall  be  used  in  the  plant  or 
plants  named  herein  and  for  the  use 
stated  herein; 

“(2)  In  case  of  diversion  by  the  buyer 
to  a  use  other  than  that  stated  herein, 
the  buyer  shall  notify  the  seller  in  writ¬ 
ing  and  the  seller  shall  charge  and  the 
buyer  shall  pay  not  less  than  the  appli¬ 
cable  minimum  price  for  such  coal  at 
the  time  of  diversion  for  the  use  .to 
which  it  is  actually  applied. 

“(c)  If  shipments  called  for  by  this 
order  are  not  completed  within  thirty 
(30)  days  from  the  effective  date  of  this 
order,  the  imfilled  portion  of  the  order 
shall  not  be  delivered.” 

3.  In  any  case  where  a  sale  is  made  by 
a  sales  agent  of  a  Code  Member,  such 
sales  agent  shall  not  exercise  the  rights 
of  the  seller  as  defined  in  Item  2  (a)  of 
this  section  without  first  securing  the 
consent  of  his  Code  Member  principal 
to  be  confirmed  in  writing. 

4.  All  the  terms  and  conditions  of  a  sale 
of  coal  must  be  fully  and  expressly  set 
forth  either  in  the  order  or  in  the  writ¬ 
ten  confirmation  thereof  and  such  order 
or  written  confirmation  thereof  shall 
specifically  contain  all  the  terms  required 
by  Rule  1  of  Section  VI  of  these  Market¬ 
ing  Rules  and  Regulations.  Within  ten 
(10)  business  days  after  the  date  of  the 
making  of  the  spot  order  or  date  of  the 
written  confirmation  thereof,  the  Code 
Member  or  his  sales  agent  shall  file  with 
the  Statistical  Bureau  or  Bureaus  a  copy 
of  such  spot  order  or  confirmation.  Any 
modification  of  a  spot  order  must  also 
be  made  in  writing  and  filed  with  the 
Statistical  Bureau  or  Bureaus  in  the  same 
manner. 

Section  VI — Contracts 

Upon  the  revocation  or  suspension  of 
rule  1  of  Section  IV  of  these  Marketing 
Rules  and  Regulations,  Code  Members  or 
sales  agents  of  Code  Members  may  there¬ 
after  enter  into  contracts  for  the  sale 
and  delivery  of  coal  upon  the  following 
terms  and  conditions: 

1.  Every  contract  shall  oe  in  writing 
®  and  shall  express  the  entire  agreement 


1 


354 


FEDERAL  REGISTER,  Thursday,  January  19,  1939 


between  the  parties.  The  contract  shall 
clearly  state  the  date  of  execution,  the 
effective  date,  the  expiration  date,  the 
price  agreed  upon,  the  terms  of  payment, 
the  size  and  grade  of  coal,  the  number 
of  cars  or  tonnage  to  be  shipped,  the 
name  of  the  Code  Member  and  the  name 
of  the  originating  mine,  and,  where  the 
coal  is  purchased  for  consumption,  the 
use  to  which  the  coal  is  to  be  applied. 
Contracts  may  also  be  made  either  (a) 
calling  for  a  buyer’s  entire  requirements 
or  a  stated  percentage  of  his  require¬ 
ments,  showing  the  maximum  tonnage  to 
be  shipped  thereunder,  or  (b)  covering 
a  buyer’s  requirements  and  stating  the 
estimated  tonnage  to  be  shipped  with  an 
allowable  overshipment  of  not  exceeding 
ten  (10)  per  cent  of  such  estimated 
tonnage. 

'The  provisions  of  the  rule  stated  in  the 
foregoing  paragraph  relating  to  quantity 
shall  not  apply  to  contracts  made  with 
agencies  of  the  Federal,  State  or  local 
governments  in  case  the  terms  required 
to  be  submitted  in  a  bid  or  offer  for  such 
contract  are  in  conflict  with  such  pro¬ 
visions. 

2.  No  contract  for  the  sale  of  coal  shall 
provide  for  deliveries  to  commence  at  a 
date  later  than  ninety  (90)  days  from 
the  date  upon  which  such  contract  is 
entered  into. 

3.  No  contract  shall  be  made  at  a  price 
below  the  applicable  minimum  price  as 
established  by  the  Coal  Commission  at 
the  time  of  the  making  of  the  contract 
for  the  coal  to  be  sold  thereunder,  and  no 
coal  may  be  delivered  upon  a  contract  at 
a  price  below  such  applicable  minimum 
price. 

4.  No  contract  shall  provide  for  de¬ 
livery  over  a  period  in  excess  of  twelve 
(12)  months  except  by  special  permis¬ 
sion  and  approval  of  the  Coal  Commis¬ 
sion,  upon  a  showing  of  the  necessity  of 
meeting  the  long  term  contract  competi¬ 
tion  of  oil,  gas,  or  other  fuels  or  forms 
of  power,  or  for  such  other  reasons  as  the 
Commission  may  deem  appropriate  in 
order  to  further  the  effectual  administra¬ 
tion  of  the  Act. 

5.  Any  change  in  the  terms  of  a  con-  | 
tract,  not  in  violation  of  these  Rules  and 
Regulations,  shall  be  evidenced  by  a 
written  agreement  and  shall  conform  to 
all  the  requirements  set  forth  in  these 
Rules  and  Regulations. 

6.  A  report  of  every  commitment  shall 
be  filed  by  the  Code  Member  or  his  sales 
agent  with  the  Statistical  Bureau  or  Bu¬ 
reaus,  within  fifteen  (15)  business  days 
from  the  date  of  the  making  of  the  agree¬ 
ment.  Such  report  shall  set  forth  all 
the  terms  and  conditions  of  the  com¬ 
mitment.  A  true  copy  of  every  contract 
and  of  any  agreement  for  modification 
thereof  shall  be  filed  with  the  Statistical 
Bureau  within  fifteen  (15)  business  days 
from  the  date  of  execution  of  such  con¬ 
tract  or  agreement  for  modification:  Pro¬ 
vided,  however,  that  a  report  of  the  com¬ 
mitment  need  not  be  filed  if  a  copy  of 
the  contract  is  filed  within  fifteen  (15) 
business  days. 


7.  Each  contract  shall  contain  the  fol¬ 
lowing  provisions,  the  meaning  and  effect 
of  which  shall  not  be  changed  or  altered 
by  any  other  provision  of  the  contract: 

“(a)  This  contract  and  the  perform¬ 
ance  of  all  provisions  thereof  are  ex¬ 
pressly  subject  to  the  Bituminous  Coal 
Act  of  1937,  and  the  proper  orders  and 
regulations  issued  thereunder  by  the  Na¬ 
tional  Bituminous  Coal  Conunission. 

“(b)  No  shipment  consigned  to  any 
destination  point  may  be  reconsigned  or 
diverted  without  the  consent  of  the  seller 
to  be  confirmed  in  writing.  In  case  of 
any  reconsignment  or  diversion,  the  sell¬ 
er  shall  charge  and  the  buyer  shall  pay 
not  less  than  the  applicable  minimum 
price  for  such  coal  at  the  time  of  the  re¬ 
consignment  or  diversion  for  delivery  to 
the  destination  to  which  such  shipment  is 
actually  delivered  and  for  the  use  to 
which  it  is  actually  applied:  Provided, 
however,  that  this  provision  does  not  ap¬ 
ply  to  railroad  locomotive  fuel  sold  at 
prices  f.  o.  b.  mines. 

“(c)  The  coal  shipped  pursuant  to  this 
contract  is  sold  and  purchased  upon  the 
following  conditions:  1 

“(1)  If  the  coal  is  sold  for  consump¬ 
tion,  it  shall  be  used  in  the  plant  or 
plants  named  herein  and  for  the  use 
stated  herein; 

“(2)  In  case  of  diversion  by  the  buyer 
to  a  use  other  than  that  stated  herein, 
the  buyer  shall  notify  the  seller  in  writ¬ 
ing  and  the  seller  shall  charge  and  the 
buyer  shall  pay  not  less  than  the  ap¬ 
plicable  minimum  price  for  such  coal  at 
the  time  of  diversion  for  the  use  to 
which  it  is  actually  applied.” 

“(d)  (1)  It  is  agreed  that  the  pur¬ 
chasing  price  for  all  shipments  made 
after  an  increase  or  decrease  in  either 
wage  rates  or  in  hours  per  day  or  in 
hours  per  week,  shall  be  increased  or 
decreased  proportionately  in  the  exact 
amount  determined  by  the  National 
Bituminous  Coal  Commission  after  full 
consideration  of  the  various  cost  fac¬ 
tors  involved,  provided,  that  the  price 
specified  herein  shall  not  be  so  varied 
unless  the  increase  or  decrease  in  wage 
rates  or  in  hours  of  work  is  a  part  of  a 
general  increase  or  decrease  in  wage, 
rates  or  in  hours  of  work  occuring  in  the 
District  in  which  the  mine  producing  the 
coal  is  located;  likewise,  any  increase  or 
decrease  in  the  cost  of  production, 
caused  by  the  imposition  or  collection, 
or  revocation,  by  State  or  Federal  Stat-  j 
utes,  of  a  direct  tax  on  coal,  or  on  the 
sale  or  on  the  mining  thereof,  or  on 
payrolls  or  wages,  and  by  the  amount  of 
any  and  all  sales  taxes  levied  or  imposed 
with  respect  to  sales  or  deliveries  of  coal 
made  by  the  seller  hereunder  which  the 
seller  may  be  required  to  pay  pursuant 
to  any  present  or  future  Federal,  state 
!  or  municipal  law,  or  by  subsequent 
changes  in  the  rate  of  such  tax,  or  taxes, 
or  by  any  other  regulations,  State  or 
Federal,  increasing  or  decreasing  the 
cost  of  production,  shall  correspondingly 


increase  or  decrease  said  price  of  coal  on 
any  tonnage  thereafter  shipped  there¬ 
under.” 

“(2)  After  the  effective  date  of  any 
such  general  increase  or  decrease,  a 
Code  Member  shall  increase  or  decrease 
all  invoices  by  the  amount  determined  by 
the  Coal  Commission  and  with  respect  to 
any  coal  shipped  subsequent  to  said  ef¬ 
fective  date  and  already  invoiced  at  the 
price  previously  in  effect,  a  Code  Mem¬ 
ber  shall  promptly  issue  a  debit  or  credit 
memorandum,  as  the  case  may  be,  for 
the  amount  of  any  such  increase  or 
decrease.” 

8.  In  any  case  where  a  contract  is 
made  by  a  sales  agent  of  a  Code  Mem¬ 
ber,  such  sales  agent  shall  not  exercise 
the  rights  of  the  seller  as  defined  in  item 
7  (b)  of  this  section  without  first  secur¬ 
ing  the  consent  of  the  Code  Member  pro¬ 
ducing  such  coal  to  be  confirmed  in 
writing. 

9.  The  making  of  a  contract  for  the 
sale  of  coal  at  a  price  below  the  minimum 
or  above  the  maximum  therefor  estab¬ 
lished  by  the  Commission  at  the  time  of 
the  making  of  the  contract  shall  consti¬ 
tute  a  violation  of  the  Code  and  such 
contract  shall  be  invalid  and  unenforce¬ 
able. 

10.  No  contract  shall  be  made  for  the 
sale  of  coal  for  delivery  after  the  ex¬ 
piration  date  of  the  Act  at  a  price  be¬ 
low  the  minimum  or  above  the  maximum 
therefor  established  by  the  Coal  Com¬ 
mission  and  in  effect  at  the  time  of  mak¬ 
ing  the  contract. 

Section  VII — Terras  of  Payment 

1.  The  price  and  fair  trade  practice 
provisions  of  the  Act  shall  not  be  evaded 
or  violated  by  a  Code  Member,  or  his 
sales  agent,  through  the  use  of  terms 
of  payment,  and  in  no  instance  shall 
terms  of  payment  be  more  favorable 
than  the  following: 

(A)  On  rail,  river,  ex-river,  or  truck 
shipments,  the  date  of  payment  of  in¬ 
voices  for  coal  sold  shall  be  on  or  be¬ 
fore  the  twentieth  (20th)  day  of  the 
month  following  the  month  in  which 
shipment  was  made. 

(B)  On  tidewater  cargo  shipments  the 
date  of  pasnnent  shall  be  not  more  than 
thirty  (30)  days  from  date  of  vessel  bill 
of  lading,  and  where  coal  is  sold  f.  o.  b. 
mines  for  tidewater  cargo  shipment,  on 
or  before  the  twentieth  (20th)  day  of  the 
month  following  the  month  in  which  the 
coal  is  dumped. 

(C)  Pasnnent  for  all  tidewater  Bunker 
coal  supplied  for  foreign  vessels  shall  be 
by  cash  on  delivery  or  by  master’s  draft 
on  owners  in  United  States  currency  at 
not  exceeding  fifteen  (15)  days’  sight  at 
supplier’s  option.  When  drafts  are  ac¬ 
cepted  in  payment,  all  bank  charges  for 
collection,  exchange,  etc.,  shall  be  for 
owner’s  account.  Payment  for  tidewater 
bunker  coal  supplied  for  American  ves¬ 
sels  shall  be  made  on  or  before  the  twen¬ 
tieth  (20th)  day  of  the  month  follow¬ 
ing  delivery. 
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Payment  for  coal  shipped  for  vessel 
fuel,  and  delivered  into  vessels  at  ports 
on  the  Great  Lakes  or  tributary  waters 
thereof,  shall  be  made  on  or  before  the 
twentieth  (20th)  day  of  the  month  fol¬ 
lowing  such  delivery. 

(D)  On  lake  cargo  shipments,  the  date 
of  payment  shall  be  not  more  than  sixty 
(60)  days  from  date  of  vessel  bill  of  lad¬ 
ing,  and  where  coal  is  sold  f.  o.  b.  mines 
for  lake  cargo  shipments,  on  or  before 
the  twentieth  (20th)  of  the  second  month 
following  the  month  in  which  dumped. 

(E)  On  railroad  locomotive  fuel,  the 
date  of  payment  shall  be  on  or  before 
the  twenty-fifth  (25th)  day  of  the 
month  following  the  date  of  shipment. 

(F)  Terms,  net  cash. 

(G)  No  portion  of  the  sale  price  may 
be  withheld  by  agreement  between  the 
buyer  and  the  seller  based  upon  any  un¬ 
adjusted  claim  of  the  buyer. 

(H)  No  sale,  delivery,  or  offer  for  sale 
of  coal  shall  be  made  upon  any  condi¬ 
tion,  express  or  implied,  that  any  por¬ 
tion  of  the  sale  price  may  be  withheld 
by  the  buyer,  or  deposited  in  escrow, 
pending  or  based  upon  a  determination 
of  the  constitutionality  of  any  provision 
of  the  Act,  of  the  jurisdiction  of  the 
Coal  Commission,  or  the  validity  or  ap¬ 
plicability  of  any  order  of  the  Coal 
Commission. 

(I)  Where  the  due  date  of  the  ac¬ 
count  is  extended  by  agreement  of  the 
parties,  express  or  implied,  or  where  pay¬ 
ment  is  made  by  note,  trade  acceptance 
or  other  form  of  indebtedness,  the  seller 
shall  charge  and  the  buyer  shall  pay  in¬ 
terest  from  and  after  the  due  date  of 
the  account  at  the  current  rate  in  the 
locaUty  to  which  the  coal  is  shipped  to 
the  vendee. 

(J)  Freight  on  all-rail  or  ex-river 
shipments  shall  not  be  paid  by  a  Code 
Member,  or  his  sales  agent,  except  to 
prepay  stations  as  published  in  current 
railway  tariffs  or  on  shipments  to  the 
United  States  Grovernment,  States  or 
political  subdivisions  thereof.  Where 
freight  is  thus  prepaid,  the  amount 
thereof  shall  immediately  upon  receipt 
of  freight  bill  or  notice  of  sight  draft 
payment,  be  invoiced  to  the  buyer  for 
immediate  payment. 

(K)  No  Code  Member  shall  accept  as 
payment  in  full  for  any  account  for  the 
sale  of  coal  any  amount  which  is  less 
than  the  applicable  minimum  price  for 
the  quantity  of  coal  involved.  Provided, 
however,  that  a  Code  Member  may  enter 
into  a  bona  fide  general  creditors’  com¬ 
position  with  other  creditors  of  a  de¬ 
faulting  purchaser.  A  copy  of  such 
creditors’  composition  shall  filed  with 
the  Statistical  Bureau  within  ten  (10) 
business  days  from  the  date  of  making 
such  composition. 

(L)  The  agreement  by  a  Code  Mem¬ 
ber,  expressed  or  implied,  to  extend  the 
credit  for  a  period  longer  than  that  au¬ 
thorized  by  these  rules  and  regulations, 
^th  the  effect  of  violating  the  price 


provisions  or  the  unfair  methods  of 
competition  of  the  Act,  shall  constitute 
a  violation  of  the  Code. 

Section  VIII — Use  of  Coal  Analyses 

1.  Anal3rses  of  coal  shall  not  be  util¬ 
ized  by  a  Code  Member,  or  his  sales 
agent,  in  selling  or  offering  for  sale  any 
coal  produced  by  the  Code  Member, 
whether  or  not  the  analysis  is  a  term 
in  the  offer  or  sale,  unless  such  Code 
Member  shall  have  filed  with  the  Statis¬ 
tical  Bureau  and  the  District  Board  for 
the  District  in  which  the  coal  is  pro¬ 
duced,  a  report  of  the  analysis  or  anal¬ 
yses  as  used  or  proposed  to  be  used 
by  him.  Such  report  shall  show  the 
following: 

(a)  The  name  of  the  Code  Member 
Producer. 

(b)  The  name  of  the  mine. 

(c)  The  name  or  geological  number 
of  the  seam  or  seams  from  which  the 
coal  is  produced. 

(d)  The  name  of  the  size,  and.  If 
screened,  the  dimension  or  dimensions 
of  the  screen  or  screens  over  and/or 
through  which  the  coal  is  prepared. 

(e)  Whether  the  analysis  is  repre-  i 
sentative  of  the  entire  production  of  such 
size  of  coal,  or  whether  it  represents  only 
a  portion  of  such  production  segregated 
by  selective  mining,  selective  prepara¬ 
tion,  actual  analyses  made  at  the  mine, 
or  in  any  other  manner. 

(f)  That  such  analysis  is  representa¬ 
tive  of  the  grade  and  size  of  the  coal  as 
regularly  produced  by  the  Code  Member 
and  as  loaded  directly  into  transporta¬ 
tion  facilities  for  shipment  to  market 
and  that  the  Code  Member  is  prepared 
to  make  deliveries  of  coal  of  substantially 
the  quality  and  character  as  shown  by 
the  analysis. 

(g)  That  each  such  analysis  is  not  less 
than  a  proximate  anal3reis  showing 
moisture  content,  ash,  volatile  matter, 
fixed  carbon,  sulphur  and  British 
thermal  units  and  ash  softening  tem¬ 
perature. 

2.  All  reports  of  analyses  so  filed 
shall  be  subject  to  inspection  at  the 
office  of  the  Statistical  Bureau  at  any 
time  during  office  hours  by  any  inter¬ 
ested  person,  and  may  be  considered  by 
the  District  Board  and  the  Coal  Com¬ 
mission  in  determining  from  time  to 
time  proper  classifications  of  the  coals 
produced  by  the  Code  Member. 

3.  A  copy  of  any  analysis  of  the  coal 
of  a  Code  Member  made  by  or  on  behalf 
of  a  consumer  and  accepted  by  the  Code 
Member  as  the  basis  for  an  adjustment 
of  price  under  any  contract  or  spot  order 
shall  be  filed  by  the  Code  Member  with 
the  Statistical  Bureau,  the  Coal  Com¬ 
mission  and  the  District  Board,  within 
five  (5)  business  days  after  such  adjust¬ 
ment  is  made. 

4.  Every  analysis  used  in  a  written  of¬ 
fer  for  the  sale  of  any  particular  kind, 
quality,  or  size  of  coal  shall  be  accom¬ 
panied  by  a  statement  to  the  effect  that 


such  analysis  has  been  properly  filed 
with  the  Statistical  Bureau  and  the  Dis¬ 
trict  Board. 

5.  Ftom  and  after  the  effective  date 
of  these  Rules  and  Regulations,  no  Code 
Member  shall  enter  into  or  perform  any 
agreement  made  upon  a  penalty  or  a 
premium  and  penalty  basis  which  will 
permit  the  sale  of  coal  at  an  aggregate 
contract  price  below  the  applicable  mini¬ 
mum  price  established  by  the  Coal  Com¬ 
mission  for  the  coal  sold  and  delivered 
upon  such  agreement  subsequent  to  said 
effective  date:  Provided,  that  where  a 
Code  Member  has  entered  into  an  agree¬ 
ment  made  upon  a  penalty  or  a  premium 
and  penalty  basis,  this  rule  shall  not  be 
considered  as  affecting  any  claim  that 
the  buyer  might  otherwise  have  had  for 
substandard  preparation  or  quality  un¬ 
der  Section  X  of  these  Marketing  Rules 
and  Regulations. 

Section  IX — Resale  of  Coal  Refused  in 
Transit  or  at  Destination 

1.  Where  coal  is  refused  by  a  consignee 
in  transit  or  at  destination,  the  Code 
Member  may  sell  the  same  at  the  best 
obtainable  price,  provided  that  in  each 
case  the  Code  Member  shall  file  with 
the  Statistical  Bureau,  and  the  District 
Board  for  the  District  in  which  the  coal 
was  produced,  within  five  (5)  business 
days  from  the  date  of  such  resale,  a 
statement  giving  the  following  informa¬ 
tion: 

(a)  Name  of  consignee. 

(b)  Address  of  the  consignee. 

(c)  Original  destination  of  the  coal. 

(d)  Name  of  Code  Member. 

(e)  Originating  mine. 

(f)  The  grade  and  size  of  coal  shipped. 

(g)  Price  at  which  coal  sold. 

(h)  Reasons  for  the  refusal. 

(i)  Pacts  resulting  from  the  investiga¬ 
tion  of  the  complaint. 

(j)  Name  of  ultimate  purchaser  upon 
resale. 

(k)  Address  of  purchaser  upon  resale. 

(l)  Ultimate  destination  of  the  coal. 

(m)  Price  received  by  the  seller  upon 
resale. 

(n)  Amount  of  commission,  if  any, 
paid  upon  the  resale. 

(o)  A  copy  of  the  carrier’s  notice  of 
refusal  or  a  notice  of  reconsignment  and 
such  other  pertinent  information  and 
facts  as  may  be  offered  in  proof  of  the 
necessity  for  such  resale. 

(p)  A  signed  and  verified  statement 
that  the  provisions  of  the  Code  and  the 
Marketing  Rules  and  Regulations  of  the 
Coal  Commission  other  than  as  to  price 
have  not  been  violated  or  evaded. 

2.  All  Code  Members  shall  properly 
furnish  to  the  District  Board  and  to  the 
Statistical  Bureau  of  the  Coal  Commis¬ 
sion  for  the  District  in  which  the  coal 
originated,  fuD  reports  of  all  reconsign- 
ments,  and  shall  authorize  the  carrier 
making  such  reconsignraents  to  furnish 
complete  information  thereof  to  such 
Statistical  Bureau. 
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Section  X — Substandard  Preparation  or 
Quality 

1.  Where  any  allowance  is  requested 
by  a  buyer  of  coal  on  any  shipment 
claimed  to  be  substandard  in  prepara¬ 
tion  or  quality,  the  Code  Member  or  the 
sales  agent,  with  the  prior  approval  of 
the  Code  Member,  may  on  or  before  the 
maturity  date  of  the  invoice,  make  set¬ 
tlement  and  agree  with  the  buyer  upon 
any  amount  reasonably  to  be  deducted 
for  such  inferior  coal  and  accept  pay¬ 
ment  therefor  at  less  than  the  minimum 
prices:  Provided,  however,  that  in  each 
such  case  the  Code  Member  shall  within 
five  (5)  days  after  granting  such  allow¬ 
ance  file  with  the  Statistical  Bureau  of 
the  Coal  Commission  in  the  District  in 
which  the  coal  originates,  a  verified 
statement  giving  the  following  informa¬ 
tion  : 

(a)  The  name  and  address  of  the  con¬ 
signee  and  the  reason  for  the  request  for 
the  allowance 

<b)  The  price  at  which  the  coal  was 
sold,  the  tonnage  delivered,  the  name 
of  the  mine,  the  Code  Member,  the  date 
of  shipment,  the  grade  and  size  of  coal, 
the  destination,  and  the  amount  of 
allowance  or  adjustment  made 

(c)  Such  other  pertinent  information 
and  facts  as  may  be  offered  in  proof  of 
the  necessity  for  such  reduction  or  al¬ 
lowance 

(d)  A  statement  that  the  adjustment 
has  not  been  made  with  the  purpose  or 
intent  of  evading  the  price  provisions  of 
the  Act. 

The  Code  Member  shall  also  file,  to¬ 
gether  with  the  statement,  a  written 
claim  duly  executed  by  or  on  behalf  of 
the  buyer  and  verified  by  affidavit,  set¬ 
ting  forth  the  amount  claimed  by  way 
of  deduction  and  the  reasons  for  the 
complaint. 

2.  All  such  adjustments  and  allow¬ 
ances  shall  be  subject  to  review  by  the 
Coal  Commission. 

Sectioji  XI — Substitutions 

1.  No  substitution  of  grades  or  sizes 
of  coal  carrying  a  higher  code  price  may 
be  made  on  spot  orders  or  contracts, 
unless  authorized  by  the  District  Board 
or  by  a  committee  thereof  duly  created 
for  that  purpose.  Requests  for  permis¬ 
sion  to  make  substitutions  shall  be  sub¬ 
mitted  to  the  District  Board  in  writing 
and  shall  be  approved  only  upon  satis¬ 
factory  evidence  that  such  substitution 
is  necessary  as  a  tempnarary  and  emer¬ 
gency  measure  and  will  not  result  in  un¬ 
fair  advantage  to  either  the  Code  mem¬ 
ber  or  the  Buyer.  Upon  approval  of  a 
request  for  substitution  the  District 
Board  will  issue  a  permit  to  the  Code 
member  in  each  instance  which  permit 
shall  be  limited  to  a  maximum  number 
of  tons  for  shipment  during  a  period  not 
to  exceed  thirty  (30)  days.  No  permit 
for  substitution  shall  be  issued  in  con¬ 
nection  with  the  shipment  of  coal  sold 
to  a  retail  dealer.  The  issuance  of  such 
permits  will  be  restricted  for  application 


to  spot  orders  or  contracts  filed  with  the 
District  Board,  or  with  such  agency  as 
may  be  prescribed  by  the  Commission. 

All  permits  issued  hereunder  shall  be 
consecutively  numbered. 

2.  The  District  Board  shall  publish  to 
the  Code  members  within  its  jurisdic¬ 
tion,  at  least  once  in  each  week,  a  list 
of  the  permits  for  substitution  issued  by 
the  District  Board  during  the  preceding 
week.  Such  publication  shall  show  the 
name  of  the  Code  member  to  whom  the 
permit  is  issued,  the  permit  number,  the 
tonnage  and  grade  or  sizes  involved  in 
the  substitution,  the  reason  therefor, 
whether  for  application  upon  spot  order 
or  contract,  and  the  period  of  time  for 
which  the  permit  is  granted. 

Section  XII — Miscellaneous 
General 

1.  The  minimum  prices  established  by 
the  Commission  shall  not  apply  to  coal 
sold  and  shipped  outside  the  domestic 
market  as  defined  in  the  Act  and  in  these 
Marketing  Rules  and  Regulations. 

2.  Maximum  prices  established  by  the 
Commission  shall  not  apply  to  coal  sold 
and  shipped  outside  the  continental 
United  States. 

3.  No  coal  shall  be  sold  or  delivered  or 
offered  for  sale  at  a  price  below  the 
minimum  or  above  the  maximum  there¬ 
for  established  by  the  Commission,  and 
the  sale  or  delivery  or  offer  for  sale  of 
coal  at  a  price  below  such  minimum  or 
above  such  maximum  shall  constitute  a 

I  violation  of  the  Code:  Provided,  that  the 
provisions  of  this  paragraph  shall  not 
apply  to  a  lawful  and  bona  fide  \vritten 
contract  entered  into  prior  to  June  16, 
1933,  which  has  been  filed  with  the  Coal 
Commission. 

4.  If,  in  converting  a  net  or  gross  ton 
price,  freight  rate  or  freight  rate  differ¬ 
ential,  the  calculation  extends  to  more 
than  3  decimals,  and  the  4th  decimal  is 
.0005  or  more,  it  shall  be  added  as  .001, 
and  if  under  .0005  it  shall  be  eliminated. 

5.  All  coal  shall  be  sold  and  invoiced 
on  a  price  per  ton  basis,  and  all  coal 
must  be  sold  and  invoiced  under  the 
size,  price  classification  and  other  desig¬ 
nation  therefor  in  the  price  schedule 
published  by  the  Coal  Commission. 

6.  Failure  to  file  information  required 
by  these  Marketing  Rules  and  Regula¬ 
tions  or  the  filing  of  false  information, 
wilfully  made,  will  subject  the  party 
failing  to  file  the  information  required, 
or  the  party  so  filing,  to  the  penalties 
of  the  Act  and  other  penalties  imposed 
by  law. 

Advertising 

1.  No  deduction  or  allowance  from  in¬ 
voice  prices  shall  be  granted  by  any 
Code  Member  or  his  sales  agent  to  any 
purchaser  for  advertising. 

2.  Code  Members  (or  their  agents  or 
representatives)  either  individually  or 
collectively,  with  or  without  financial 
participation  by  retailers  of  coal,  may 

I  conduct  advertising  campaigns  seeking 


to  increase  the  use  of  coal.  The  amount 
of  expenditures  incurred  by  a  Code 
Member,  his  agent  or  representative  for 
advertising  shall  be  subject  to  review  by 
the  Coal  Commission  as  to  the  good 
faith  of  the  transaction. 

Screening  for  Buyer’s  Account 

1.  The  screening  of  mine  run  or  re¬ 
screening  of  other  grades  of  coal,  sold  and 
billed  as  such,  for  the  buyer’s  account  for 
the  purpose  of  keeping  the  resultant 
products  separate  in  the  shipment  there¬ 
of  is  prohibited. 

Coal  Confiscated  or  Lost  in  Transit 

1.  All  coal  confiscated  or  lost  in  transit 
shall  be  invoiced  to  the  carrier  at  not  less 
than  the  minimum  price  established  for 
such  coal  for  shipment  to  the  destination 
and  use  to  which  the  coal  was  sold  or  the 
established  price  for  sale  to  the  carrier  at 
the  place  of  confiscation  or  loss,  which¬ 
ever  may  be  the  higher. 

Revision  of  Marketing  Rules  and  Regula¬ 
tions 

1.  These  Marketing  Rules  and  Regula¬ 
tions  are  subject  to  revision  and  amend¬ 
ment  by  further  order  of  the  Coal  Com¬ 
mission. 

Unfair  Methods  of  Competition 
See  page  350. 

Penalties 

See  page  350. 


Minimum  Price  Area  No.  1 — District 
Board  No.  7 

PROPOSED  M'^RKETING  RULES  AND 
REGULATIONS 

The  witness  for  District  Board  No.  7, 
properly  qualified  as  an  expert  in  the 
marketing  of  coal  in  that  District,  in¬ 
troduced  into  evidence  as  Exhibit  No. 
623  the  rules  and  regulations  as  pro¬ 
posed  by  District  Board  No.  7,  in  com¬ 
pliance  with  Commission  Order  No.  248. 

The  rules  proposed  by  District  Board 
No.  7  were,  in  substance,  proposed  by 
District  Board  No.  2.  The  witness  for 
District  Board  No.  7  stated  that  he 
agreed  with  the  testimony  given  by  the 
witness  for  District  Board  No.  2  on 
cross-examination  by  Commission’s 
counsel,  except  in  so  far  as  he  specifi¬ 
cally  testified  to  the  contrary  or  where 
tlte  rules  proposed  by  District  Board  No. 
7  were  in  conflict  with  the  testimony  of 
the  witness  for  District  Board  No.  2. 

We  find  that  the  rules  proposed  by 
District  No.  7,  which  are  similar  to  the 
rules  proposed  by  District  No.  2,  should 
be  modified  in  the  same  manner  and 
for  the  same  reasons  as  stated  in  the 
findings  for  District  No.  2.  We  further 
find,  on  the  basis  of  the  testimony  in¬ 
troduced  into  the  record,  that  the  addi¬ 
tional  rules  approved  for  District  No.  2 
in  the  findings  for  District  No.  2  should 
likewise  be  approved  for  District  No.  7. 

In  view  of  the  witness’  testimony  that 
such  a  modification  would  be  reasonable, 
we  find  that  definition  7  of  Section  I 
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of  the  rules  proposed  by  District  Board 
No.  7  should  be  modified  to  read  as 
follows: 

A  “spot  order”  is  a  legal  obligation  for 
the  sale  and  purchase  of  coal,  the  delivery 
of  which  is  stipulated  to  be  made  within 
not  more  than  thirty  (30)  days  from  the 
effective  date  of  the  order,  such  effec¬ 
tive  date  to  be  not  more  than  fifteen  (15) 
days  from  the  date  upon  which  the  order 
was  accepted. 

On  the  basis  of  the  testimony  intro¬ 
duced  into  the  record  relating  to  the  rules 
proposed  by  District  No.  7,  we  find  that 
the  following  rules  and  regulations  re¬ 
flecting  such  deletions,  modifications, 
clarifications  and  additions  to  the  rules 
proposed  by  District  No.  7  are  reasonable, 
not  inconsistent  with  the  requirements 
of  Section  4  of  the  Act  and  in  conform¬ 
ance  with  the  standards  of  fair  competi¬ 
tion  established  in  the  Act: 

MARKETING  RULES  AND  REGULATIONS  INCI¬ 
DENTAL  TO  THE  SALE  AND  DISTRIBUTION  OF 
COAL  BY  CODE  MEMBERS  WITHIN  DISTRICT 
NO.  7  AS  PROPOSED  BY  DISTRICT  BOARD  NO.  7 
AND  AS  APPROVED,  DISAPPROVED,  OR  MODI¬ 
FIED  FOR  THE  PURPOSE  OF  COORDINATION 

Section  I — Definitions 

1.  The  term  “person”  as  used  herein. 
Includes  individuals,  firms,  associations, 
partnerships,  corporations,  trusts,  trus¬ 
tees,  cooperatives,  receivers  and  trustees 
in  bankruptcy  and  in  other  legal  pro¬ 
ceedings,  and  any  other  recognized  forms 
of  business  organization. 

2.  A  “sales  agent”  is  a  person  who,  as 
agent  of  a  code  member  (and  therefore 
without  purchasing  the  coal),  sells  coal 
produced  by  such  code  member  for  him 
or  on  his  behalf:  Provided,  That  “sales 
agent”  shall  not  include  an  individual 
(herein  referred  to  as  a  “salesman”)  regu¬ 
larly  and  continuously  employed  by  a 
code  member,  whose  sole  compensation 
is  a  stated  salary  per  week,  per  month,  or 
per  year,  and  who  regularly  devotes  the 
major  portion  of  his  time  to  the  solicita¬ 
tion  of  purchases  of  coal  produced  by  his 
code  member  employer. 

3.  A  “commission”  is  the  total  of  all 
compensations  and  allowances  received 
by  a  sales  agent  from  a  code  member  for 
services  rendered  in  the  sale  of  coal. 

4.  A  “registered  distributor”  is  a  per¬ 
son  who  has  been  duly  registered  by  the 
Coal  Commission  pursuant  to  the  rules 
and  regulations  prescribed  by  the  Com¬ 
mission  for  the  administration  of  Section 
4  n  (h)  of  the  Act. 

5.  A  “spot  order”  is  a  legal  obligation 
for  the  sale  and  purchase  of  coal,  the 
delivery  of  which  is  stipulated  to  be  made 
Within  not  more  than  thirty  (30)  days 
from  the  effective  date  of  the  order,  such 
effective  date  to  be  not  more  than  fifteen 
(15)  days  from  the  date  upon  which  the 
Older  was  accepted. 

6.  A  “contract”  is  a  legal  obligation  for 
the  sale  and  purchase  of  coal,  the  de¬ 
liveries  of  which  are  stipulate  to  be 


made  during  a  period  longer  than  the 
maximum  period  specified  for  a  spot 
order. 

7.  A  “quotation”  is  an  offer  to  sell  coal 
which  the  offerer  may  withdraw  prior  to 
its  being  acted  upon  by  the  offeree. 

8.  An  “option”  is  an  offer  to  sell  coal 
acceptable  within  a  time  certain,  during 
which  time  the  offerer  may  not  withrdaw 
the  offer  without  the  consent  of  the 
offeree. 

9.  A  “commitment”  is  the  status  of  a 
contract  between  the  time  a  quotation 
is  accepted  or  an  option  is  exercised  and 
the  time  the  contract  is  formally  reduced 
to  writing. 

10.  “Coal  Commission”  as  used  herein, 
shaU  mean  the  National  Bituminous  Coal 
Commission  established  under  the  pro¬ 
visions  of  the  Bituminous  Coal  Act  of 
1937. 

11.  “Act”  as  used  herein  shall  mean 
the  Bituminous  Coal  Act  of  1937. 

12.  “District  Board”  as  used  herein, 
shall  mean  any  District  Board  estab¬ 
lished  under  the  provisions  of  Section  4, 
Part  I  (a)  of  the  Act. 

13.  “Statistical  Bureau”  shall  mean, 
unless  otherwise  specifically  stated,  the 
Statistical  Bureau  of  the  Commission  for 
the  District  in  which  the  coal  involved 
in  any  transaction  is  produced,  or  the 
District  in  which  is  located  a  mine  of  a 
code  member  affected  by  any  order  or 
regulation. 

14.  “Minimum  Price”  shall  mean  a 
minimum  price  established  and  made  ef¬ 
fective  by  the  Coal  Commission. 

15.  “Maximum  Price”  shall  mean  a 
maximum  price  established  and  made  ef¬ 
fective  by  the  Coal  Commission. 

16.  The  term  “producer”  includes  all 
individuals,  firms,  associations,  corpora¬ 
tions,  trustees,  and  receivers  engaged  in 
the  business  of  mining  coal. 

17.  The  terms  “reconsignment”  and 
“diversion”  as  used  herein  shall  mean 
the  change  in  the  original  consignee  or 
in  the  destination  or  route. 

18.  The  term  “transportation  facili¬ 
ties”  means  railroad  cars,  ships,  barges, 
trucks,  or  any  other  facilities  used  or 
useful  in  the  transportation  of  coal. 

19.  A  “code  member”  means  a  produc¬ 
er  who  has  accepted  and  holds  member-  | 
ship  in  the  Bituminous  Coal  Code  pro¬ 
mulgated  under  the  Bituminous  Coal  Act 
of  1937. 

20.  The  term  “domestic  market”  shall 
include  all  points  within  the  continen¬ 
tal  United  States  and  Canada,  and  car- 
ferry  shipments  to  the  Island  of  Cuba. 
Bunker  coal  delivered  to  steamships  for 
consumption  thereon  shall  be  regarded 
as  shipped  within  the  domestic  market. 

21.  “Cargo  shipment”  is  a  quantity  of 
coal  loaded  in  a  vessel,  boat  or  barge  for 
transportation  via  water. 

22.  “Bunker  coal”  or  “vessel  fuel”  is 
that  coal  used  aboard  a  boat  or  vessel 
for  consumption  thereon. 

23.  “Coal”  as  used  herein  shall  mean 
bituminous  coal. 


24.  The  term  “bituminous  coal”  in¬ 
cludes  all  bituminous,  semi -bituminous 
and  sub-bituminous  coal  and  shall  ex¬ 
clude  lignite,  which  is  defined  as  a  lignitic 
coal  having  calorific  value  in  British 
thermal  units  of  less  than  seven  thou¬ 
sand  six  hundred  per  pound  and  having 
a  natural  moisture  content  in  place  in 
the  mine  of  30  per  centum  or  more. 

25.  The  term  “control”  means  the  pos¬ 
session.  direct  or  indirect,  of  the  power 
to  direct  or  cause  the  direction  of  the 
management  and  policies  of  a  person, 
v;hether  through  the  ownership  of  vot¬ 
ing  securities,  by  contract,  or  otherwise. 

Section  II — Sales  Agents 

1.  All  appointments  of  Sales  Agents 
by  Code  Members  or  their  agents  or 
authorized  representatives  shall  be  sub¬ 
ject  to  the  Marketing  Rules  and  Regula¬ 
tion  from  time  to  time  established  by  the 
Coal  Commission. 

2.  Each  Code  Member  shall  be  respon¬ 
sible  for  the  compliance  by  all  his  Sales 
Agents  and  agents  and  employees  of  Sales 
Agents  and  agents  with  the  provisions 
of  the  Bituminous  Coal  Code  and  of  all 
rules  and  regulations,  promulgations  and 
determinations  of  the  Coal  Commission. 

3.  Each  Code  Member  shall  require  all 
his  sales  agents  clearly  to  set  forth  upon 
any  form  of  solicitation,  contract,  spot 
order,  invoice,  and  statement  of  account 
covering  coal  sold  or  to  be  sold,  the  name 
of  such  Code  Member  principal,  and  the 
name  of  the  mine  or  mines  from  which 
shipment  was  made  or  is  to  be  made.  If 
the  name  of  the  sales  agent  also  appears 
in  the  transaction,  then  the  above  men¬ 
tioned  forms  shall  also  disclose  the  fact 
of  agency  relationship  with  the  Code 
Member  principal. 

4.  (A)  Every  contract  for  the  appoint¬ 
ment  of  a  sales  agent  by  Code  Members 
or  by  agents  or  authorized  representa¬ 
tives  of  Code  Members,  or  any  modifica¬ 
tion  thereof,  shall  be  in  writing,  and  shall 
fully  set  forth  therein  all  the  terms  and 
conditions  of  such  contract,  including 
the  amount  or  basis  of  the  sales  agent’s 
commission.  Certified  copies  of  all  such 
agency  contracts  entered  into  on  or  prior 
to  the  effective  date  of  the  establishment 
of  these  rules  and  regulations  and  in  ef¬ 
fect  on  such  date,  shall  be  filed  by  the 
Code  Member  with  the  Statistical  Bu¬ 
reau,  or  Bureaus,  within  twenty  (20) 
business  days  after  such  date. 

(B)  Certified  copies  of  all  contracts 
appointing  sales  agents  or  of  agreements 
modifying  any  sales  agency  contract, 
entered  into  subsequent  to  the  effective 
date  of  these  rules  and  regulations,  shall 
be  similarly  filed  by  the  Code  Member 
within  ten  (10)  business  days  after  the 
date  upon  which  such  contracts  or  agree¬ 
ments  have  been  entered  into. 

(C)  Upon  the  expiration,  tennination, 
or  rescission  of  any  sales  agency  con¬ 
tract,  the  Code  Member  principal  shall 
making  a  report  thereof  to  the  Statistical 
Bureau,  or  Bureaus,  within  ten  (10) 


358 


FEDERAL  REGISTER,  Thursdayt  January  19,  1939 


business  days  after  the  date  of  such  ex- 
peration,  termination,  or  rescission. 

5.  <A)  As  to  all  coal  sold  by  a  Code 
Member  otherwise  than  through  a  sales 
agent  or  through  an  employee  regularly 
employed  as  a  salesman  by  the  Code 
Member  at  his  principal  place  of  busi¬ 
ness  or  at  a  regularly  established  sales 
office,  such  Code  Member  shall,  not  later 
than  the  tenth  day  of  each  month,  file 
with  the  Statistical  Bureau,  or  Bureaus, 
a  list  of  all  persons  through  whom,  di- 
rcc.ly  or  indirectly,  any  such  coal  was 
sold  during  the  preceding  calendar 
month,  with  a  statement  of  the  duration 
and  character  of  their  employment,  the 
tonnage  sold  by,  and  the  rate  and 
amount  of  compensation  paid  to,  each  of 
them. 

(B)  Not  later  than  the  tenth  day  of 
each  month,  each  Code  Member  shall 
also  file  with  the  Statistical  Bureau,  or 
Bureaus,  similar  information  obtained 
from  his  sales  agents  concerning  sales 
of  coal  made  during  the  preceding  cal¬ 
endar  month,  by  the  sales  agents’  repre¬ 
sentatives  and  employees  other  than 
salesmen  employed  at  the  principal  place 
of  business  or  a  regularly  established 
sales  office  of  the  sales  agent. 

(C)  Not  later  than  the  tenth  day  of 
each  month,  each  Code  Member  shall 
also  file  with  the  Statistical  Bureau  or 
Bureaus  a  statement  showing  the  names 
and  addresses  of  distributors  to  whom 
the  Code  Member  or  his  sales  agents  sold 
coal  during  the  preceding  calendar 
month,  the  tonnage  sold,  and  the  amount 
of  discount  allowed  to  each  such  dis¬ 
tributor. 

6.  Within  twenty  (20)  business  days 
after  the  effective  date  of  these  rules 
and  regulations,  each  Code  Member  shall 
file  with  the  Coal  Commission  a  list 
showing  the  names  and  addresses  of  all 
his  sales  agents.  Upon  any  change  in 
said  list,  the  Code  Member  shall  notify 
the  Coal  Commission  within  ten  (10) 
business  days  after  such  change  takes 
place. 

7.  A  list  showing  the  names  and  ad¬ 
dresses  of  sales  agents  and  the  Code 
Members  for  whom  such  agents  act  shall 
be  published  monthly  by  the  Coal  Com¬ 
mission. 

8.  All  agency  contracts  and  other  in¬ 
formation  filed  by  Code  Members  in  con¬ 
formity  with  the  foregoing  regulations, 
other  than  the  names  and  addresses  of 
sales  agents,  shall  be  held  by  the  Coal 
Commission  as  the  confidential  records 
of  said  parlies  and  shall  not  be  made 
public  without  the  consent  of  the  Code 
Member  from  whom  the  same  shall  have 
been  obtained,  except  where  such  dis¬ 
closure  is  required  in  any  proceeding 
against  the  Code  Member  by  way  of 
enforcement  of  the  Act. 

9.  From  and  after  twenty  (20)  business 
days  following  the  effective  date  of  these 
Marketing  Rules  and  Regulations  no 
Code  Member  or  sales  agent  of  a  Code 
Member  shall  allow  or  p>ay,  directly  or 
indirectly,  any  commission  or  compensa¬ 
tion  to  any  sales  agent. 


(a)  Unless  the  contract  of  agency 
shall  have  been  filed  with  the  Coal  Com¬ 
mission,  as  hereinbefore  required,  and 

(b)  Unless  the  sales  agent  shall  have 
agreed,  in  writing,  with  the  Code  Mem¬ 
ber  to  conform  to  and  observe  the  mini¬ 
mum  and  maximum  prices  and  Market¬ 
ing  Rules  and  Regulations  established 
by  the  Coal  Commission  and  the  Fair 
Trade  Practice  Provisions  of  the  Act,  as 
well  as  all  proper  Orders  of  the  Com¬ 
mission,  and 

(c)  Unless  the  sales  agent  shall  have 
in  good  faith  complied  with  the  agree¬ 
ment  as  in  paragraph  (b)  above  pro¬ 
vided. 

10.  No  commission  shall  be  paid  to  a 
sales  agent  by  a  Code  Member  where  the 
coal  is  delivered  or  sold  to  any  person 
who  owns  such  sales  agent  or  who  finan¬ 
cially  or  otherwise  controls  such  agent. 

11.  When  any  commissions  are  paid 
to  a  sales  agent  on  a  tonnage  basis,  the 
Code  Member  shall  not  include  in  the 
computation  of  such  commissions  any 
part  of  the  tonnage  of  coal  sold  by  him 
to  the  sales  agent,  whether  for  con¬ 
sumption  or  resale. 

12.  No  Code  Member  shall  employ  any 
person  or  appoint  any  sales  agent  at  a 
compensation  obviously  disproportionate 
to  the  ordinary  value  of  the  service  or 
services  rendered  and  whose  employ¬ 
ment  or  appointment  is  made  with  the 
primary  intention  and  purpose  of  secur¬ 
ing  a  preferment  with  a  purchaser  or 
purchasers  of  coal. 

13.  Subject  to  further  order  of  the 
Coal  Commission,  the  amount  of  com¬ 
mission  to  be  paid  by  a  Code  Member  to 
his  sales  agent  shall  be  fixed  by  agree¬ 
ment  of  the  parties,  subject,  however, 
that  upon  complaint  of  violation  of  the 
unfair  methods  of  competition,  as  pro¬ 
vided  in  the  Act,  the  amount  of  such 
commission  shall  be  subject  to  review  by 
the  Coal  Commission. 

Section  III — Discounts 

1.  No  Code  Member  or  sales  agent  of 
a  Code  Member  shall  pay  or  allow  any 
discount  from  minimum  prices  to  any 
person  unless  such  person  has  been  regis¬ 
tered  by  the  Coal  Commission  as  au¬ 
thorized  to  receive  such  discount  at  the 
time  of  the  sale. 

2.  Code  Members  or  their  sales  agents 
may  allow  discounts  from  minimum 
prices  on  sales  of  coal  to  registered  dis¬ 
tributors,  not  in  excess  of  the  maximum 
discount  or  price  allowance  prescribed  by 
the  Coal  Commission  upon  such  sales. 
Only  one  such  discount  may  be  allowed 
on  any  such  sale. 

Section  IV — Limitation  of  Orders,  Agree¬ 
ments,  Options  and  Quotations 

1.  Subject  to  further  order  of  the  Coal 
Commission  no  Code  Member  or  sales 
agent  of  a  Code  Member  shall  enter  into 
any  agreement  or  order  for  the  sale  of 
coal  providing  for  delivery  for  a  period 
in  excess  of  that  authorized  for  a  spot  or¬ 
der,  and  no  prices  shall  be  less  than  the 
applicable  minimum  prices  in  effect  at 


the  time  of  the  making  of  the  agreement 
or  order:  Provided,  however.  That  con¬ 
tracts  for  periods  not  exceeding  one  (1) 
year  may  be  made  with  agencies  of  the 
Federal  Government  or  with  agencies  of 
State  or  local  governments,  where  the 
contract  is  entered  into  through  com¬ 
petitive  bidding,  at  the  following  appli¬ 
cable  minimum  prices: 

(a)  For  deliveries  during  the  first 
thirty  (30)  days  of  the  contract,  at  not 
less  than  the  applicable  minimum  price 
in  effect  at  the  time  of  the  making  of  the 
agreement 

(b)  For  deliveries  thereafter,  at  not 
less  than  the  applicable  minimum  price 
in  effect  at  the  time  of  delivery  if  such 
price  is  higher  than  the  contract  price. 

Provided,  further.  That  contracts  for  pe¬ 
riods  not  exceeding  one  (1)  year  at  prices 
not  less  than  the  said  applicable  mini¬ 
mum  prices  may  be  made  with  agencies 
of  the  Federal  Government  or  with  such 
agencies  of  the  State  or  local  govern¬ 
ments,  in  the  absence  of  competitive 
bidding,  where  by  virtue  of  an  express 
exemption  in  the  statute  or  ordinance 
such  agencies  may  enter  into  contracts 
for  the  purchase  of  coal  without  regard 
to  competitive  bidding. 

2.  While  the  preceding  rule  is  in  effect, 
no  option  may  be  given  by  a  Code  Mem¬ 
ber  or  sales  agent  for  the  purchase  of 
coal.  When  the  above  rule  is  suspended 
or  revoked  by  the  Coal  Commission,  op¬ 
tions  for  the  sale  of  coal  may  be  given 
for  a  period  not  exceeding  fourteen  (14) 
days.  No  options  may  be  given  at  a 
price  less  than  the  applicable  minimum 
price  in  effect  at  the  time  of  the  giving  of 
the  option.  If  the  applicable  minimum 
price  is  increased  beyond  the  quoted  price 
within  such  fourteen  (14)  days  and  the 
option  shall  not  have  been  exercised  at 
that  time,  the  option  thereupon  shall  be¬ 
come  null  and  void:  Provided,  however. 
That  in  connection  with  offers  to  seU 
to  the  United  States  Government,  or 
States  or  political  subdivisions  thereof, 
options  may  be  given  for  a  period  not 
exceeding  foity-five  (45)  days  from  the 
date  of  the  offer  or  from  the  final  date 
for  the  filing  of  offers, 

3.  Quotations  may  also  be  given  for  a 
period  of  not  exceeding  fourteen  (14) 
days.  If  the  applicable  minimum  price  is 
increased  beyond  the  quoted  price  within 
such  fourteen  (14)  days  and  the  quota¬ 
tion  shall  not  have  been  accepted  at  that 
time,  the  quotation  thereupon  shall  be¬ 
come  null  and  void. 

4.  Every  quotation  and  option  shall 
provide  that  it  is  made  subject  to  the 
provisions  of  the  Marketing  Rules  and 
Regulations  of  the  Coal  Commission. 

5.  All  quotations  and  options  must  be 
made  or  confirmed  in  writing.  Every 
Code  Member,  or  his  sales  agent,  shall  re¬ 
quire  of  his  offeree  that  the  acceptance 
of  a  quotation  or  the  exercise  of  an  op¬ 
tion  be  in  writing. 

Section  V — Spot  Orders 

1.  A  spot  order  shall  be  in  writing  or 
confirmed  in  writing  within  five  (5)  busi- 
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ness  days  from  the  date  of  the  making 
thereof. 

2.  Each  spot  order  shall  be  subject  to 
the  following  conditions  which  shall 
either  be  endorsed  upon  the  form  of  the 
order  or  upon  the  written  confirmation 
thereof  by  the  Code  Member  or  his  sales 
agent,  the  meaning  and  effect  of  which 
shall  not  be  changed  or  altered  by  any 
other  provision  of  the  order. 

“(a)  No  shipment  consigned  to  any 
destination  may  be  diverted  or  recon¬ 
signed  without  the  consent  of  the  seller 
confirmed  in  writing.  In  case  of  any  re- 
consignment  or  diversion,  the  seller  shall 
charge  and  the  buyer  shall  pay  not  less 
than  the  minimum  price  prescribed  for 
such  coal  for  delivery  to  the  destination  to 
which  such  shipment  is  actually  delivered 
and  for  the  use  to  which  it  is  actuaUy 
applied:  Provided,  however,  that  this  pro¬ 
vision  does  not  apply  to  railroad  locomo¬ 
tive  fuel  sold  at  prices  f.  o.  b.  mine.” 

“(b)  The  coal  shipped  pursuant  to  this 
order  is  sold  and  purchased  upon  the  fol¬ 
lowing  conditions: 

“(1)  If  the  coal  is  sold  for  consump¬ 
tion,  it  shall  be  used  in  the  plant  or  plants 
named  herein,  and  for  the  use  stated 
herein; 

“(2)  In  case  of  diversion  by  the  buyer 
to  a  use  other  than  that  stated  herein,  the 
buyer  shall  notify  the  seller  in  writing 
and  the  seller  shall  charge  and  the  buyer 
shall  pay  not  less  than  the  applicable 
minimum  price  for  such  coal  at  the  time 
of  diversion  for  the  use  to  which  it  is 
actually  applied. 

“(c)  If  shipments  called  for  by  this 
order  are  not  completed  within  thirty 
(30)  days  from  the  effective  date  of  this 
order,  the  unfilled  portion  of  the  order 
shall  not  be  delivered.” 

3.  In  any  case  where  a  sale  is  made 
by  a  sales  agent  of  a  Code  Member, 
such  sales  agent  shall  not  exercise  the 
rights  of  the  seller  as  defined  in  Item 
2  (a)  of  this  section  without  first  se¬ 
curing  the  consent  of  his  Code  Member 
principal  to  be  confirmed  in  writing. 

4.  All  the  terms  and  conditions  of  a 
sale  of  coal  must  be  fully  and  expressly 
set  forth  either  in  the  order  or  in  the 
written  confirmation  thereof  and  such 
order  or  written  confirmation  thereof 
shall  specifically  contain  all  the  terms 
required  by  Rule  1  of  Section  VI  of 
these  Marketing  Rules  and  Regulations. 
Within  ten  (10)  business  days  after  the 
date  of  the  making  of  the  spot  order 
or  date  of  the  written  confirmation 
thereof,  the  Code  Member  or  his  sales 
agent  shall  file  with  the  Statistical  Bu¬ 
reau  or  Bureaus  a  copy  of  such  spot 
order  or  confirmation.  Any  modifica¬ 
tion  of  a  spot  order  must  also  be  made 
in  writing  and  filed  with  the  Statistical 
Bureau  or  Bureaus  in  the  same  manner. 

Section  VI — Contracts 

Upon  the  revocation  or  suspension  of 
hile  1  of  Section  IV  of  these  Marketing 
No.  12 - 12 


Rules  and  Regulations,  Code  Members 
or  sales  agents  of  Code  Members  may 
thereafter  enter  into  contracts  for  the 
sale  and  delivery  of  coal  upon  the  fol¬ 
lowing  terms  and  conditions: 

1.  Every  contract  shall  be  in  writing 
and  shall  express  the  entire  agreement 
between  the  parties.  The  contract  shall 
clearly  state  the  date  of  execution,  the 
effective  date,  the  expiration  date,  the 
price  agreed  upon,  the  terms  of  pay¬ 
ment,  the  size  and  grade  of  coal,  the 
number  of  cars  or  tonnage  to  be  shipped, 
the  name  of  the  Code  Member  and  the 
name  of  the  originating  mine,  and, 
where  the  coal  is  purchased  for  con¬ 
sumption,  the  use  to  which  the  coal  is 
to  be  applied.  Contracts  may  also  be 
made  either  (a)  calling  for  a  buyer’s 
entire  requirements  or  a  stated  percent¬ 
age  of  his  requirements,  showing  the 
maximum  tonnage  to  be  shipped  there¬ 
under,  or  (b)  covering  a  buyer’s  require¬ 
ments  and  stating  the  estimated  tonnage 
to  be  shipped  with  an  allowable  over¬ 
shipment  of  not  exceeding  ten  (10)  per 
cent  of  such  estimated  tonnage. 

2.  No  contract  for  the  sale  of  coal 
shall  provide  for  deliveries  to  commence 
at  a  date  later  than  ninety  (90)  days 
from  the  date  upon  which  such  contract 
is  entered  into. 

3.  No  contract  shall  be  made  at  a  price 
below  the  applicable  minimum  price  as 
established  by  the  C?oal  Commission  at 
the  time  of  the  making  of  the  contract 
for  the  coal  to  be  sold  thereunder,  and 
no  coal  may  be  delivered  upon  a  contract 
at  a  price  below  such  applicable  minimum 
price. 

4.  No  contract  sliall  provide  for  delivery 
over  a  period  in  excess  of  twelve  (12) 
months  except  by  special  permission  and 
approval  of  the  Coal  Commission,  upon 
a  showing  of  the  necessity  of  meeting  the 
long  term  contract  competition  of  oil,  gas, 
or  other  fuels  or  forms  of  power,  or  for 
such  other  reasons  as  the  Commission 
may  deem  appropriate  in  order  to  fur¬ 
ther  the  effectual  administration  of  the 
Act. 

5.  Any  change  in  the  terms  of  a  con¬ 
tract,  not  in  violation  of  these  Rules  and 
Regulations,  shall  be  evidenced  by  a 
written  agreement  and  shall  conform  to 
all  the  requirements  set  forth  in  these 
Rules  and  Regulations. 

6.  A  report  of  every  commitment  shall 
be  filed  by  the  Code  Member  or  his  sales 
agent  with  the  Statistical  Bureau  or  Bu¬ 
reaus,  within  fifteen  (15)  business  days 
from  the  date  of  the  making  of  the 
agreement.  Such  report  shall  set  forth 
all  the  terms  and  conditions  of  the  com¬ 
mitment.  A  true  copy  of  every  contract 
and  of  any  agreement  for  modification 
thereof  shall  be  filed  with  the  Statistical 
Bureau  within  fifteen  (15)  business  days 
from  the  date  of  execution  of  such  con¬ 
tract  or  agreement  for  modification:  Pro¬ 
vided,  however,  that  a  report  of  the  com¬ 
mitment  need  not  be  filed  if  a  copy  of  the 
contract  is  filed  within  fifteen  (15)  busi- 
1  ness  days. 


7.  Each  contract  shall  contain  the  fol¬ 
lowing  provisions,  the  meaning  and  ef¬ 
fect  of  which  shall  not  be  changed  or 
altered  by  any  other  provision  of  the  con¬ 
tract: 

“(a)  This  contract  and  the  perform¬ 
ance  of  all  provisions  thereof  are  ex¬ 
pressly  subject  to  the  Bituminous  Coal 
Act  of  1937,  and  the  proper  orders  and 
regulations  issued  thereunder  by  the  Na¬ 
tional  Bituminous  Coal  Commission. 

“(b)  No  shipment  consigned  to  any 
destination  point  may  be  reconsigned  or 
diverted  without  the  consent  of  the  seller 
to  be  confirmed  in  writing.  In  case  of  any 
reconsignment  or  diversion,  the  seller 
shall  charge  and  the  buyer  shall  pay  not 
less  than  the  applicable  minimum  price 
for  such  coal  at  the  time  of  the  recon¬ 
signment  or  diversion  for  delivery  to  the 
destination  to  which  such  shipment  is 
actually  delivered  and  for  the  use  to 
which  it  is  actually  applied:  Provided, 
however,  that  this  provision  does  not 
apply  to  railroad  locomotive  fuel  sold  at 
prices  f.  o.  b.  mines. 

“(c)  The  coal  shipped  pursuant  to  this 
contract  is  sold  and  purchased  upon  the 
following  conditions: 

“(1)  If  the  coal  is  sold  for  consump¬ 
tion,  it  shall  be  used  in  the  plant  or 
plants  named  herein  and  for  the  use  . 
stated  herein; 

“(2)  In  case  of  diversion  by  the  buyer 
to  a  use  other  than  that  stated  herein, 
the  buyer  shall  notify  the  seller  in  writ¬ 
ing  and  the  seller  shall  charge  and  the 
buyer  shall  pay  not  less  than  the  appli¬ 
cable  minimum  price  for  such  coal  at 
the  time  of  diversion  for  the  use  to 
which  it  is  actually  applied.” 

8.  In  any  case  where  a  contract  is 
I  made  by  a  sales  agent  of  a  Code  Mem¬ 
ber,  such  sales  agent  shall  not  exercise 
the  rights  of  the  seller  as  defined  in  item 
7  (b)  of  this  section  without  first  secur¬ 
ing  the  consent  of  the  Code  Member 
producing  such  coal  to  be  confirmed  in 
writing. 

9.  The  making  of  a  contract  for  the 
sale  of  coal  at  a  price  below  the  mini¬ 
mum  or  above  the  maximum  therefor 
established  by  the  Commission  at  the 
time  of  the  making  of  the  contract  shall 
constitute  a  violation  of  the  Code  and 
such  contract  shall  be  invalid  and  un¬ 
enforceable. 

10.  No  contract  shall  be  made  for  the 
sale  of  coal  for  delivery  after  the  ex¬ 
piration  date  of  the  Act  at  a  price  be¬ 
low  the  minimum  or  above  the  maxi¬ 
mum  therefor  established  by  the  Coal 
Commission  and  in  effect  at  the  time  of 
making  the  contract. 

Section  VII — Terms  of  Payment 

1.  'The  price  and  fair  trade  practice 
provisions  of  the  Act  shall  not  be  evaded 
or  violated  by  a  Code  Member,  or  his 
sales  agent,  through  the  use  of  terms  of 
payment,  and  in  no  instance  shall  terms 
of  payment  be  more  favorable  than  the 
following; 
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(A)  On  rail,  river,  ex-river,  or  truck 
shipments,  the  date  of  payment  of  in¬ 
voices  for  coal  sold  shall  be  on  or  before 
the  twentieth  (20th)  day  of  the  month 
following  the  month  in  which  shipment 
was  made. 

(B)  On  tidewater  cargo  shipments  the 
date  of  payment  shall  be  not  more  than 
thirty  (30)  days  from  date  of  vessel  bill 
of  lading,  and  where  coal  is  sold  f.  o.  b. 
mines  for  tidewater  cargo  shipment,  on 
or  before  the  twentieth  (20th)  day  of 
the  month  following  the  month  in  which 
the  coal  is  dumped. 

(C)  Payment  for  all  tidewater  Bunker 
coal  supplied  for  foreign  vessels  shall  be 
by  cash  on  delivery  or  by  master’s  draft 
on  owners  in  United  States  currency  at 
not  exceeding  thirty  (30)  days’  sight  at 
supplier’s  option.  When  drafts  are  ac¬ 
cepted  in  payment,  all  bank  charges  for 
collection,  exchange,  etc.,  shall  be  for 
owner’s  account.  Pa3mient  for  tidewater 
bunker  coal  supplied  for  American  ves¬ 
sels  shall  be  made  on  or  before  the  twen¬ 
tieth  (20th)  day  of  the  month  follow¬ 
ing  delivery. 

Payment  for  coal  shipped  for  vessel 
fuel,  and  delivered  into  vessels  at  ports 
on  the  Great  Lakes  or  tributary  waters 
thereof,  shall  be  made  on  or  before  the 
twentieth  (20th)  day  of  the  month  fol¬ 
lowing  such  delivery. 

(D)  On  lake  cargo  shipments,  the  date 
of  payment  shall  be  not  more  than  sixty 
(60)  days  from  date  of  vessel  bill  of 
lading,  and  where  coal  is  sold  f.  o.  b. 
mines  for  lake  cargo  shipments,  on  or 
before  the  twentieth  (20th)  of  the  sec¬ 
ond  month  following  the  month  in  which 
dumped. 

(E)  On  railroad  locomotive  fuel,  the 
date  of  payment  shall  be  on  or  before 
the  twenty-fifth  (25th)  day  of  the  month 
following  the  date  of  shipment. 

(F)  Invoices  shall  be  paid  in  full  in 
United  States  currency,  or  funds  equiv¬ 
alent  thereto,  not  later  than  the  due 
date. 

(G)  No  portion  of  the  sale  price  may 
be  withheld  by  agreement  between  the 
buyer  and  the  seller  based  upon  any 
unadjusted  claim  of  the  buyer. 

(H)  No  sale,  delivery,  or  offer  for  sale 
of  coal  shall  be  made  upon  any  condi¬ 
tion,  express  or  implied,  that  any  por¬ 
tion  of  the  sale  price  may  be  withheld 
by  the  buyer,  pending  or  based  upon  a 
determination  of  the  constitutionality  of 
any  provision  of  the  Act,  of  the  juris¬ 
diction  of  the  Coal  Commission,  or  the 
validity  or  applicability  of  any  order  of 
the  Coal  Commission. 

(I)  Where  the  due  date  of  the  ac¬ 
count  is  extended  by  agreement  of  the 
parties,  express  or  implied,  or  where  pay¬ 
ment  is  made  by  note,  trade  acceptance 
or  other  form  of  indebtedness,  the  seller 
shall  charge  and  the  buyer  shall  pay  in¬ 
terest  from  and  after  the  due  date  of 
the  account  at  the  current  rate  in  the 
locality  to  which  the  coal  is  shipped  to 
the  vendee. 

(J)  Freight  on  all-rail  or  ex-river 
shipments  shall  not  be  paid  by  a  Code 


Member,  or  his  sales  agent,  except  to 
prepay  stations  as  published  in  current 
railway  tariffs  or  on  shipments  to  the 
United  States  Government,  States  or 
political  subdivisions  thereof.  Where 
freight  is  thus  prepaid,  the  amount 
thereof  shall  immediately  upon  receipt 
of  freight  bill  or  notice  of  sight  draft 
payment,  be  invoiced  to  the  buyer  for 
immediate  payment. 

(K)  No  Code  Member  shall  accept  as 
payment  in  full  for  any  account  for  the 
sale  of  coal  any  amount  which  is  less 
than  the  applicable  minimum  price  for 
the  quantity  of  coal  involved.  Pro¬ 
vided,  however,  that  a  Code  Member  may 
enter  into  a  bona  fide  general  creditors’ 
composition  with  other  creditors  of  a 
defaulting  purchaser.  A  copy  of  such 
creditors’  composition  shall  be  filed  with 
the  Statistical  Bureau  within  ten  (10) 
business  days  from  the  date  of  making 
such  composition. 

(L)  'The  agreement  by  a  Code  Mem¬ 
ber,  express  or  implied,  to  extend  the 
credit  for  a  period  longer  than  that 
authorized  by  these  rules  and  regula¬ 
tions,  with  the  effect  of  violating  the 
price  provisions  or  the  unfair  methods 
of  competition  of  the  Act,  shall  con¬ 
stitute  a  violation  of  the  Code. 

Section  VIII — Use  of  Coal  Analyses 

1.  Analyses  of  coal  shall  not  be  utilized 
by  a  Code  Member,  or  his  sales  agent, 
in  selling  or  offering  for  sale  any  coal 
produced  by  the  Code  Member,  whether 
or  not  the  analysis  is  a  term  in  the  offer 
or  sale,  unless  such  Code  Member  shall 
have  filed  with  the  Statistical  Bureau, 
the  District  Board  for  the  District  in 
which  the  coal  is  produced  and  the  Coal 
Commission,  a  report  of  the  analysis  or 
analyses  as  used  or  proposed  to  be  used 
by  him.  Such  report  shall  show  the 
following: 

(a)  The  name  of  the  Code  Member 
Producer. 

(b)  The  name  of  the  mine. 

(c)  The  name  or  geological  number 
of  the  seam  or  seams  from  which  the 
coal  is  produced. 

(d)  The  name  of  the  size,  and,  if 
screened,  the  dimension  or  dimensions 
of  the  screen  or  screens  over  and/or 
through  which  the  coal  is  prepared. 

(e)  Whether  the  analysis  is  represent¬ 
ative  of  the  entire  production  of  such 
size  of  coal,  or  whether  it  represents 
only  a  portion  of  such  production  seg¬ 
regated  by  selective  mining,  selective 
preparation,  actual  analyses  made  at 
the  mine,  or  in  any  other  manner. 

(f)  That  such  analysis  is  representa¬ 
tive  of  the  grade  and  size  of  the  coal  as 
regularly  produced  by  the  Code  Member 
and  as  loaded  directly  into  transporta¬ 
tion  facilities  for  shipment  to  market  and 
that  the  Code  Member  is  prepared  to 
make  deliveries  of  coal  of  substantially 
the  quality  and  character  as  shown  by 
the  analjrsis. 

(g)  That  each  such  analysis  is  not 
less  than  a  proximate  analysis  showing 
moisture  content,  ash,  volatile  matter, 


fixed  carbon,  sulphur  and  British  ther¬ 
mal  units  and  ash  softening  tempera¬ 
ture, 

2.  All  reports  of  analyses  so  filed  shall 
be  subject  to  inspection  at  the  ofiBce  of 
the  Statistical  Bureau  and  at  the  office 
of  the  Coal  Commission  at  Washington, 
D.  C.  at  any  time  during  office  hours  by 
any  interested  person,  and  may  be  con¬ 
sidered  by  the  District  Board  and  the 
Coal  Commission  in  determining  from 
time  to  time  proper  classifications  of  the 
coals  produced  by  the  Code  Member. 

3.  A  copy  of  any  analysis  of  the  coal 
of  a  Code  Member  made  by  or  on  behalf 
of  a  consumer  and  accepted  by  the  Code 
Member  as  the  basis  for  an  adjustment 
of  price  under  any  contract  or  spot  or¬ 
der  shall  be  filed  by  the  Code  Member 
with  the  Statistical  Bureau,  the  Coal 
Commission  and  the  District  Board, 
within  five  (5)  business  days  after  such 
adjustment  is  made. 

4.  From  and  after  the  effective  date 
of  these  Rules  and  Regulations,  no  Code 
Member  shall  enter  into  or  perform  any 
agreement  made  upon  a  penalty  or  a  pre¬ 
mium  and  penalty  basis  which  will  per¬ 
mit  the  sale  of  coal  at  an  aggregate  con¬ 
tract  price  below  the  applicable  mini¬ 
mum  price  established  by  the  Coal  Com¬ 
mission  for  the  coal  sold  and  delivered 
upon  such  agreement  subsequent  to  said 
effective  date:  Provided.  That  where  a 
Code  Member  has  entered  into  an  agree¬ 
ment  made  upon  a  penalty  or  a  premium 
and  penalty  basis,  this  rule  shall  not  be 
considered  as  affecting  any  claim  that 
the  buyer  might  otherwise  have  had  for 
substandard  preparation  or  quality 
under  Section  X  of  these  Marketing 
Rules  and  Regulations. 

Section  IX — Resale  of  Coal  Refused  in 
Transit  or  at  Destination 

1.  Where  coal  is  refused  by  a  con¬ 
signee  in  transit  or  at  destination,  the 
Code  Member  may  sell  the  same  at  the 
best  obtainable  price,  provided  that  in 
each  case  the  Code  Member  shall  file 
with  the  Statistical  Bureau,  and  the  Dis¬ 
trict  Board  for  the  District  in  which  the 
coal  was  produced,  within  ten  (10)  busi¬ 
ness  days  from  the  date  of  such  resale,  a 
statement  giving  the  following  informa¬ 
tion: 

(a)  Name  of  consignee. 

(b)  Address  of  the  consignee. 

(c)  Original  destination  of  the  coal. 

(d)  Name  of  Code  Member. 

(e)  Originating  mine. 

(f )  The  grade  and  size  of  coal  shipped. 

(g)  Price  at  which  coal  sold. 

(h)  Reasons  for  the  refusal. 

(i)  Pacts  resulting  from  the  investiga¬ 
tion  of  the  complaint. 

(j)  Name  of  iiltimate  purchaser  upon 
resale. 

(k)  Address  of  purchaser  upon  resale. 

(l)  Ultimate  destination  of  the  coal. 

(m)  Price  received  by  the  seller  upon 
resale. 

(n)  Amount  of  conunission,  if  any, 
paid  upon  the  resale. 
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(o)  A  copy  of  the  carrier’s  notice  of 
refusal  or  a  notice  of  reconsignment  and 
such  other  pertinent  information  and 
facts  as  may  be  offered  in  proof  of  the 
necessity  for  such  resale. 

(p)  A  signed  and  verified  statement 
that  the  provisions  of  the  Code  and  the 
Marketing  Rules  and  Regulations  of  the 
Coal  Commission  other  than  as  to  price 
have  not  been  violated  or  evaded. 

2.  All  Code  Members  shall  properly 
furnish  to  the  District  Board  and  to  the 
Statistical  Bureau  of  the  Coal  Commis¬ 
sion  for  the  District  in  which  the  coal 
originated,  full  reports  of  all  reconsign¬ 
ments,  and  shall  authorize  the  carrier 
making  such  reconsignments  to  furnish 
complete  information  thereon  to  such 
Statistical  Bureau. 

Section  X — Substandard  Preparation  or 
Quality 

1.  Where  any  allowance  is  requested 
by  a  buyer  of  coal  on  any  shipment 
claimed  to  be  substandard  in  preparation 
or  quality,  the  Code  Member  or  the  sales 
agent,  with  the  prior  approval  of  the 
Code  Member,  may  on  or  before  the 
maturity  date  of  the  invoice,  make  settle¬ 
ment  and  agree  with  the  buyer  upon  any 
amount  reasonably  to  be  deducted  for 
such  inferior  coal  and  accept  payment 
therefor  at  less  than  the  minimum 
prices;  provided,  however,  that  in  each 
such  case  the  Code  Member  shall  within 
ten  (10)  days  after  granting  such  allow¬ 
ance  file  with  the  Statistical  Bureau  of 
the  Coal  Commission  in  the  District  in 
which  the  coal  originates,  a  verified 
statement  giving  the  following  informa¬ 
tion: 

(a)  The  name  and  address  of  the  con¬ 
signee  and  the  reason  for  the  request 
for  the  allowance. 

(b)  The  price  at  which  the  coal  was 
sold,  the  tonnage  delivered,  the  name  of 
the  mine,  the  Code  Member,  the  date  of 
shipment,  the  grade  and  size  of  coal,  the 
destination,  and  the  amount  of  allow¬ 
ance  or  adjustment  made. 

(c)  Such  other  pertinent  information 
and  facts  as  may  be  offered  in  proof  of 
the  necessity  for  such  reduction  or 
allowance. 

(d)  A  statement  that  the  adjustment 
has  not  been  made  with  the  purpose  or 
intent  of  evading  the  price  provisions  of 
the  Act. 

The  Code  Member  shall  also  file,  to¬ 
gether  with  the  statement,  a  written 
claim  duly  executed  by  or  on  behalf 
of  the  buyer  and  verified  by  affidavit, 
setting  forth  the  amount  claimed  by  way 
of  deduction  and  the  reasons  for  the 
complaint. 

2.  All  such  adjustments  and  allow¬ 
ances  shall  be  subject  to  review  by  the 
Coal  Commission. 

Section  XI — Miscellaneous 
General 

1.  The  minimum  prices  established  by 
the  Commission  shall  not  apply  to  coal 


sold  and  shipped  outside  the  domestic 
market  as  defined  in  the  Act  and  in  these 
marketing  Rules  and  Regulations. 

2.  Maximum  prices  established  by  the 
Commission  shall  not  apply  to  coal  sold 
and  shipped  outside  the  continental 
United  States. 

3.  No  coal  shall  be  sold  or  delivered  or 
offered  for  sale  at  a  price  below  the  mini¬ 
mum  or  above  the  maximum  therefor 
established  by  the  Commission,  and  the 
sale  or  delivery  or  offer  for  sale  of  coal 
at  a  price  below  such  minimum  or  above 
such  maximum  shall  constitute  a  viola¬ 
tion  of  the  Code:  Provided,  that  the  pro¬ 
visions  of  this  paragraph  shall  not  apply 
to  a  lawful  and  bona  fide  written  con¬ 
tract  entered  into  prior  to  June  16,  1933, 
which  has  been  filed  with  the  Coal 
Commission. 

4.  If,  in  converting  a  net  or  gross  ton 
price,  freight  rate  or  freight  rate  differ¬ 
ential,  the  calculation  extends  to  more 
than  3  decimals,  and  the  4th  decimal  is 
.0005  or  more,  it  shall  be  added  as  .001, 
and  if  under  .0005  it  shall  be  eliminated. 

5.  All  coal  shall  be  sold  and  invoiced 
on  a  price  per  ton  basis,  and  all  coal 
must  be  sold  and  invoiced  under  the 
size,  price  classification  and  other  desig¬ 
nation  therefor  in  the  price  schedule 
published  by  the  Coal  Commission. 

6.  Failure  to  file  information  required 
by  these  Marketing  Rules  and  Regula¬ 
tions  or  the  filing  of  false  information, 
wilfully  made,  will  subject  the  i>arty  fail¬ 
ing  to  file  the  information  required,  or 
the  party  so  filing,  to  the  penalties  of 
the  Act  and  other  penalties  imposed  by 
law. 

Advertising 

1.  No  deduction  or  allowance  from  in¬ 
voice  prices  shall  be  granted  by  any 
Code  Member  or  his  sales  agent  to  any 
purchaser  for  advertising. 

2.  Code  Members  (or  their  agents  or 
representatives)  either  individually  or 
collectively,  with  or  without  financial 
participation  by  retailers  of  coal,  may 
conduct  advertising  campaigns  seeking 
to  increase  the  use  of  coal.  The  amount 
of  expenditures  incurred  by  a  Code 
Member,  his  agent  or  representative  for  i 
advertising  shall  be  subject  to  review  by 
the  Coal  Commission  as  to  the  good 
faith  of  the  transaction. 

Screening  for  Buyer’s  Account 

1.  The  screening  of  mine  run  or  re¬ 
screening  of  other  grades  of  coal,  sold 
and  billed  as  such,  for  the  buyer’s  ac¬ 
count  for  the  purpose  of  keeping  the  re¬ 
sultant  products  separate  in  the  ship¬ 
ment  thereof  is  prohibited. 

Coal  Confiscated  or  Lost  in  Transit 

1.  All  coal  confiscated  or  lost  in  transit 
shall  be  Invoiced  to  the  carrier  at  not 
less  than  the  minimum  price  established 
for  such  coal  for  shipment  to  the  des¬ 
tination  and  use  to  which  the  coal  was 
sold  or  the  established  price  for  sale  to 
the  carrier  at  the  place  of  confiscation 
or  loss,  whichever  may  be  the  higher. 


Revision  of  Marketing  Rules  and  Regu¬ 
lations 

1.  These  Marketing  Rules  and  Regula¬ 
tions  are  subject  to  revision  and  amend¬ 
ment  by  further  order  of  the  Coal  Com¬ 
mission. 

Unfair  Methods  of  Competition 
See  page  350. 

Penalties 

See  page  350. 

Minimum  Price  Area  No.  1 — District 
Board  No.  8 

PROPOSED  MARKETING  RULES  AND  REGU¬ 
LATIONS 

A  witness  for  District  Board  No.  8, 
properly  qualified  as  an  expert  in  the 
marketing  of  coal  in  that  District,  intro¬ 
duced  into  evidence  as  Exhibit  No.  624 
the  rules  and  regulations  proposed  by 
District  Board  No.  8  in  compliance  with 
Commission  Order  No.  248.  The  witness 
testified  that  the  rules  and  regulations 
were  properly  submitted  to  Code  Mem¬ 
bers  within  said  District  on  August  22, 
1938,  and  that  four  protests  against  such 
rules  and  regulations  were  filed  with  the 
Board.  The  Board,  at  a  meeting  held  on 
September  6,  1938,  revised  the  marketing  - 
rules  and  regulations  submitted  to  Code 
Members  in  light  of  the  prortests  filed. 
Such  revisions  are  refiected  in  Exhibit 
No.  624. 

Most  of  the  rules  proposed  by  District 
No.  8  contained  in  Exhibit  No.  624  have, 
in  substance,  been  proposed  by  District 
No.  2.  The  witness  for  District  Board 
No.  8  stated  that  the  District  Board 
proposed  such  rules  for  substantially  the 
same  reasons  as  those  testified  to  by  the 
witness  for  District  No.  2  in  support  of 
the  rules  proposed  by  District  No.  2.  The 
witness  further  testified  to  specific  differ¬ 
ences  in  the  rules  proposed  by  District 
No.  8  and  the  rules  proposed  by  District 
No.  2  and  testified  why,  in  his  opinion, 
the  rules  proposed  by  District  No.  8  re- 
fiecting  such  differences  are  reasonable. 

The  witness  for  District  Board  No.  8 
stated  that  in  his  opinion  the  following 
clause  of  rule  7  of  Section  II  of  Exhibit 
596,  which  contains  substantially  simi¬ 
lar  rules  proposed  by  Districts  2,  4,  5,  6, 
7,  8,  and  13,  should  be  deleted — “and 
shall  have  conformed  to  the  fair  trade 
practice  provisions  of  the  Code,  as  well 
as  these  marketing  rules  and  regulations, 
and  all  other  orders  of  the  Coal  Com¬ 
mission.’’  Rule  6  of  Section  II  of  the 
rules  proposed  by  District  Board  No.  8 
is  the  same  as  rule  7  of  Section  II  of  Ex¬ 
hibit  No.  596  except  that  it  does  not 
contain  the  above  quoted  words.  'The 
witness  stated  that  in  his  opinion  the 
clause  previously  quoted  is  not  desirable 
because  it  places  upon  the  Code  Membi  v 
the  absolute  duty  of  determining  com¬ 
pliance  with  the  Act  on  the  part  of  his 
sales  agent  even  though  such  fact  may 
not  conclusively  be  shown  until  after 
formal  hearing  or  trial  and  even  though 
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the  agent’s  non-compliance  may  have 
arisen  in  his  transactions  with  a  different 
Code  Member.  We  are  of  the  opinion 
that  rule  6  of  Section  n  should  be  modi¬ 
fied  and  clarified  in  the  manner  set  forth 
in  rule  9  of  Section  n  of  the  attached 
composite  findings.  This  modified  rule 
makes  clear  that  the  only  duty  imposed 
upon  a  Code  Member  is  that  of  deter¬ 
mining  whether  the  sales  agent  shall 
have,  in  good  faith,  complied  with  his 
agreement  with  the  Code  Member.  We 
are  of  the  opinion  that  this  rule  does  not 
make  it  a  violation  of  the  Code  for  a 
Code  Member  to  pay  a  commission  to  a 
sales  agent  where  a  Code  Member  does 
not  know  that  his  sales  agent  has  vio¬ 
lated  the  agreement  entered  into  be¬ 
tween  them. 

Certain  of  the  rules  proposed  by  Dis¬ 
trict  Board  No.  8,  as,  for  example,  rule 
2  of  Section  II,  regulate  the  appointment 
of  sales  agents.  So  that  Code  Mem¬ 
bers  may  be  put  on  notice  of  this  fact, 
we  are  of  the  opinion  that  the  following 
rule  is  reasonable  for  District  No.  8 : 

All  appointments  of  sales  agents  by 
Code  Members  or  their  agents  or  author¬ 
ized  representatives  shall  be  subject  to 
the  marketing  rules  and  regulations  from 
time  to  time  established  by  the  Coal 
Commission. 

We  are  of  the  opinion  that  the  follow¬ 
ing  rule  proposed  by  all  the  District 
Boards  of  Price  Area  No.  1,  except  Dis¬ 
trict  Board  No.  8,  is  essential  to  prevent 
evasion  of  minimum  prices; 

The  screening  of  mine  run  or  re-screen¬ 
ing  of  other  grades  of  coal,  sold  and 
billed  as  such,  for  the  buyer’s  account 
for  the  purpose  of  keeping  the  resultant 
products  separate  in  the  shipment  there¬ 
of  is  prohibited. 

The  witness  for  District  Board  No.  8 
stated  that  in  his  opinion  the  rules  testi¬ 
fied  to  by  the  witness  for  District  Board 
No.  2  on  cross-examination  as  being  rea¬ 
sonable  for  District  No.  2  are  likewise 
reasonable  for  District  No.  8.  On  the 
basis  of  the  testimony  relating  to  the 
rules  proposed  by  District  No.  8  which 
are  similar  to  the  rules  proposed  by  Dis¬ 
trict  No.  2,  we  find  that  such  rules  should 
be  modified  in  the  same  manner  and  for 
the  same  reasons  as  stated  in  the  find¬ 
ings  for  District  No.  2.  We  further  find 
that  the  additional  rules  approved  for 
District  No.  2  in  the  findings  for  District 
No.  2  should  likewise  be  approved  for 
District  No.  8. 

Accordingly,  we  find  that  the  follow¬ 
ing  rules  and  regulations  reflecting  such 
deletions,  modifications,  clarifications 
and  additions  to  the  rules  proposed  by 
District  No.  8  are  reasonable,  not  incon¬ 
sistent  with  the  requirements  of  Section 
4  of  the  Act,  and  in  conformance  with 
the  standards  of  fair  competition  estab¬ 
lished  in  the  Act: 


MARKETING  RULES  AND  REGULATIONS  INCI¬ 
DENTAL  TO  THE  SALE  AND  DISTRIBUTION  OF 
COAL  BY  CODE  MEMBERS  WITHIN  DISTRICT 
NO.  8  AS  PROPOSED  BY  DISTRICT  BOARD  NO. 

8  AND  AS  APPROVED,  DISAPPROVED,  OR  MODI¬ 
FIED  FOR  THE  PURPOSE  OF  COORDINATION 

Section  I — Definitions 

1.  The  term  “person”  as  used  herein, 
includes  individuals,  firms,  associations, 
partnerships,  corporations,  trusts,  trus¬ 
tees,  cooperatives,  receivers  and  trustees 
in  bankruptcy  and  in  other  legal  proceed¬ 
ings,  and  any  other  recognized  forms  of 
business  organizations. 

2.  A  “sales  agent”  is  a  person  who,  as 
agent  of  a  code  member  (and  therefore 
without  purchasing  the  coal) ,  sells  coal 
produced  by  such  code  member  for  him  or 
on  his  behalf;  Provided,  That  “sales 
agent”  shall  not  include  an  individual 
(herein  referred  to  as  a  “salesman”) 
regularly  and  continuously  employed  by 
a  code  member,  whose  sole  compensation 
is  a  stated  salary  per  week,  per  month, 
or  per  year,  and  who  regularly  devotes 
the  major  portion  of  his  time  to  the  so¬ 
licitation  of  purchases  of  coal  produced 
by  his  code  member  employer. 

3.  A  “commission”  is  the  total  of  all 
compensations  and  allowances  received 
by  a  sales  agent  from  a  code  member  for 
services  rendered  in  the  sale  of  coal. 

4.  A  “registered  distributor”  is  a  per¬ 
son  who  has  been  duly  registered  by  the 
Coal  Commission  pursuant  to  the  rules 
and  regulations  prescribed  by  the  Com¬ 
mission  for  the  administration  of  Sec¬ 
tion  4  II  (h)  of  the  Act. 

5.  A  “spot  order”  is  a  legal  obliga¬ 
tion  for  the  sale  and  purchase  of  coal, 
the  delivery  of  which  is  stipulated  to  be 
made  within  not  more  than  thirty  (30) 
days  from  the  date  upon  which  the  order 
was  accepted. 

6.  A  “contract”  is  a  legal  obligation  for 
the  sale  and  purchase  of  coal,  the  deliv¬ 
eries  of  which  are  stipulated  to  be  made 
during  a  period  longer  than  the  maxi¬ 
mum  period  specified  for  a  spot  order. 

7.  A  “quotation”  is  an  offer  to  sell 
coal  which  the  offerer  may  withdraw 
prior  to  its  being  acted  upon  by  the 
offeree. 

8.  An  “option”  is  an  offer  to  sell  coal 
acceptable  within  a  time  certain,  during 
which  time  the  offerer  may  not  withdraw 
the  offer  without  the  consent  of  the 
offeree. 

9.  A  “commitment”  is  the  status  of  a 
contract  between  the  time  a  quotation  is 
accepted  or  an  option  is  exercised  and 
the  time  the  contract  is  formally  reduced 
to  writing. 

10.  “Coal  Commission”  as  used  herein, 
shall  mean  the  National  Bituminous 
Coal  Commission  established  under  the 
provisions  of  the  Bituminous  Coal  Act  of 
1937. 

11.  “Act”  as  used  herein  shall  mean 
the  Bituminous  Coal  Act  of  1937. 


12.  “District  Board”  as  used  herein, 
shall  mean  any  District  Board  established 
under  the  provisions  of  Section  4,  Part  I 
(a)  of  the  Act. 

13.  “Statistical  Bureau”  shall  mean, 
unless  otherwise  specifically  stated,  the 
Statistical  Bureau  of  the  Commission  for 
the  District  in  which  the  coal  involved 
in  any  transaction  is  produced,  or  the 
District  in  which  is  located  a  mine  of  a 
code  member  affected  by  any  order  or 
regulation. 

14.  “Minimum  Price”  shall  mean  a  min¬ 
imum  price  established  and  made  effec¬ 
tive  by  the  Coal  Commission. 

15.  “Maximum  Price”  shall  mean  a 
maximum  price  established  and  made 
effective  by  the  Coal  Commission. 

16.  The  term  “producer”  includes  all 
individuals,  firms,  associations,  corpora¬ 
tions,  trustees,  and  receivers  engaged  in 
the  business  of  mining  coal. 

17.  The  terms  “reconsignment”  and 
“diversion”  as  used  herein  shall  mean  the 
change  in  the  original  consignee  or  in 
the  destination  or  route. 

18.  The  term  “transportation  facili¬ 
ties”  means  railroad  cars,  ships,  barges, 
trucks,  or  any  ether  facilities  used  or 
useful  in  the  transportation  of  coal. 

19.  A  “code  member”  means  a  pro¬ 
ducer  who  has  accepted  and  holds  mem¬ 
bership  in  the  Bituminous  Coal  Code 
promulgated  under  the  Bituminous  Coal 
Act  of  1937. 

20.  The  term  “domestic  market”  shall 
include  all  points  within  the  continental 
United  States  and  Canada,  and  car-ferry 
shipments  to  the  Island  of  Cuba. 
Bunker  coal  delivered  to  steamships  for 
consumption  thereon  shall  be  regarded 
as  shipped  within  the  domestic  market. 

21.  “Cargo  shipment”  is  a  quantity  of 
coal  loaded  in  a  vessel,  boat  or  barge  for 
transportation  via  water. 

22.  “Bunker  coal”  or  “vessel  fuel”  is 
that  coal  used  aboard  a  boat  or  vessel 
for  consumption  thereon. 

23.  “Coal”  as  used  herein  shall  mean 
bituminous  coal. 

24.  The  term  “bituminous  coal”  in¬ 
cludes  all  bituminous,  semi-bituminous 
and  sub-bituminous  coal  and  shall  ex¬ 
clude  lignite,  which  is  defined  as  a  lignitic 
coal  having  calorific  value  in  British 
thermal  units  of  less  than  seven  thou¬ 
sand  six  hundred  per  pound  and  having 
a  natural  moisture  content  in  place  in 
the  mine  of  30  per  centum  or  more. 

25.  The  term  “control”  means  the  pos¬ 
session,  direct  or  indirect,  of  the  power 
to  direct  or  cause  the  direction  of  the 
management  and  policies  of  a  person, 
whether  through  the  ownership  of  vot¬ 
ing  securities,  by  contract,  or  otherwise. 

Section  11 — Sales  Agents 

1.  All  appointments  of  Sales  Agents  by 
C:?ode  Members  or  their  agents  or  au¬ 
thorized  representatives  shall  be  subject 
to  the  Marketing  Rules  and  Regulations 
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from  time  to  time  established  by  the 
Coal  Commission. 

2.  Each  Code  Member  shall  be  respon¬ 
sible  for  the  doing  of  any  act  which  is 
forbidden  or  the  failure  to  do  any  act 
which  is  required  by  the  provisions  of 
the  Code  or  of  any  rule,  regulation,  pro¬ 
mulgation,  or  determination  of  the  Coal 
Commission  on  the  part  of  his  sales 
agents  within  the  scope  of  their  general 
authority  as  such  agents. 

3.  Each  Code  Member  shall  require  all 
his  sales  agents  clearly  to  set  forth  upon 
any  form  of  solicitation,  contract,  spot 
order,  invoice,  and  statement  of  account 
covering  coal  sold  or  to  be  sold,  the  name 
of  such  Code  Member  principal,  and  the 
name  of  the  mine  or  mines  from  which 
shipment  was  made  or  is  to  be  made. 

If  the  name  of  the  sales  agent  also  ap¬ 
pears  in  the  transaction,  then  the  above 
mentioned  forms  shall  also  disclose  the 
fact  of  agency  relationship  with  the  Code 
Member  principal. 

4.  (A)  Every  contract  for  the  appoint¬ 
ment  of  a  sales  agent  by  Code  Members 
or  by  agents  or  authorized  representa¬ 
tives  of  Code  Members,  or  any  modifica¬ 
tion  thereof,  shall  be  in  writing,  and 
shall  fully  set  forth  therein  all  the  terms 
and  conditions  of  such  contract,  includ¬ 
ing  the  amount  or  basis  of  the  sales 
agent’s  commission.  Certified  copies  of 
all  such  agency  contracts  entered  into  on 
or  prior  to  the  effective  date  of  the  es¬ 
tablishment  of  these  rules  and  regula¬ 
tions  and  in  effect  on  such  date,  shall  be 
filed  by  the  Code  Member  with  the  Sta¬ 
tistical  Bureau,  or  Bureaus,  within 
twenty  (20)  business  days  after  such 
date. 

(B)  Certified  copies  of  all  contracts 
appointing  sales  agents  or  of  agreements 
modifying  any  sales  agency  contract,  en¬ 
tered  into  subsequent  to  the  effective 
date  of  these  rules  and  regulations,  shall 
be  similarly  filed  by  the  Code  Member 
within  ten  (10)  business  days  after  the 
date  upon  which  such  contracts  or  agree¬ 
ments  have  been  entered  into. 

(C)  Upon  the  expiration,  termination, 
or  rescission  of  any  sales  agency  con¬ 
tract,  the  Code  Member  principal  shall 
make  a  report  thereof  to  the  Statistical 
Bureau,  or  Bureaus,  within  ten  (10)  busi¬ 
ness  days  after  the  date  of  such  expira¬ 
tion,  termination,  or  rescission. 

(D)  Certified  copies  of  agency  con¬ 
tracts  heretofore  filed  by  Code  Mem¬ 
bers  pursuant  to  rule  3  of  Section  n  of 
the  Marketing  Rules  and  Regulations 
established  for  District  No.  8  by  Order 
of  the  Commission,  dated  November  30, 
1937,  shall  be  deemed  to  have  been  filed 
as  required  by  this  rule  4  without  refiling 
hereunder. 

5.  (A)  As  to  all  coal  sold  by  a  Code 
Member  otherwise  than  through  a  sales 
agent  or  through  an  employee  regu¬ 
larly  employed  as  a  salesman  by  the 
Code  Member  at  his  principal  place  of 
business  or  at  a  regularly  established 
sales  office,  such  Code  Member  shall,  not 
later  than  the  twentieth  (20th)  day  of 


each  month,  file  with  the  Statistical 
Bureau,  or  Bureaus,  a  list  of  all  persons 
through  whom,  directly  or  indirectly, 
any  such  coal  was  sold  during  the  pre¬ 
ceding  calendar  month,  with  a  state¬ 
ment  of  the  duration  and  character  of 
their  employment,  the  tonnage  sold  by, 
and  the  rate  and  amount  of  compensa¬ 
tion  paid  to,  each  of  them. 

(B)  Not  later  than  the  twentieth 
(20th)  day  of  each  month,  each  Code 
Member  shall  also  file  with  the  Statis¬ 
tical  Bureau,  or  Bureaus,  similar  infor¬ 
mation  obtained  from  his  sales  agents 
concerning  sales  of  coal  made  during  the 
preceding  calendar  month,  by  the  sales 
agents’  representatives  and  employees 
other  than  salesmen  employed  at  the 
principal  place  of  business  or  a  regu¬ 
larly  established  sales  office  of  the  sales 
agent. 

(C)  Not  later  than  the  twentieth 
(20th)  day  of  each  month,  each  Code 
Member  shall  also  file  with  the  Statis¬ 
tical  Bureau,  or  Bureaus,  a  statement 
showing  the  names  and  addresses  of 
distributors  to  whom  the  Code  Member 
or  his  sales  agents  sold  coal  during  the 
preceding  calendar  month,  the  tonnage 
sold,  and  the  amount  of  discount  allowed 
to  each  such  distributor. 

6.  Within  twenty  (20)  business  days 
after  the  effective  date  of  these  rules 
and  regulations,  each  Code  Member  shall 
file  with  the  Coal  Commission  a  list 
showing  the  names  and  addresses  of 
all  his  sales  agents.  Upon  any  change 
in  said  list,  the  Code  Member  shall 
notify  the  Coal  Commission  within  ten 
(10)  business  days  after  such  change 
takes  place. 

7.  A  list  showing  the  names  and  ad¬ 
dresses  of  sales  agents  and  the  Code 
Members  for  whom  such  agents  act  shall 
be  published  monthly  by  the  Coal  Com¬ 
mission. 

8.  All  agency  contracts  and  other  in¬ 
formation  filed  by  Code  Members  in 
conformity  with  the  foregoing  regula¬ 
tions,  other  than  the  names  and  ad¬ 
dresses  of  sales  agents,  shall  be  held  by 
the  Coal  Commission  as  the  confidential 
records  of  said  parties  and  shall  not  be 
made  public  without  the  consent  of  the 
Code  Member  from  whom  the  same  shall 
have  been  obtained,  except  where  such 
disclosure  is  required  in  any  proceeding 
against  the  Code  Member  by  way  of  en¬ 
forcement  of  the  Act. 

9.  From  and  after  twenty  (20)  busi¬ 
ness  days  following  the  effective  date  of 
these  Marketing  Rules  and  Regulations 
no  Code  Member  or  sales  agent  of  Code 
Member  shall  allow  or  pay,  directly  or 
indirectly,  any  commission  or  compen¬ 
sation  to  any  sales  agent. 

(a)  Unless  the  contract  of  agency  shall 
have  been  filed  with  the  Coal  Commis¬ 
sion,  as  hereinbefore  required,  and 

(b)  Unless  the  sales  agent  shall  have 
agreed,  in  writing,  with  the  Code  Member 
to  conform  to  and  observe  the  minimum 
and  maximum  prices  and  Marketing 
Rules  and  Regulations  established  by  the 


Coal  Commission  and  the  Fair  Trade 
Practice  Provisions  of  the  Act,  as  well  as 
all  proper  orders  of  the  Commission,  and 
(c)  Unless  the  sales  agent  shall  have 
in  good  faith  complied  with  the  agree¬ 
ment  as  in  paragraph  (b)  above  pro¬ 
vided. 

10.  No  commission  shall  be  paid  to  a 
sales  agent  by  a  Code  Member  where  the 
coal  is  delivered  or  sold  to  any  person 
who  owns  such  sales  agent  or  who  finan¬ 
cially  or  otherwise  controls  such  agent. 

11.  When  any  commissions  are  paid  to 
a  sales  agent  on  a  tonnage  basis,  the 
Code  Member  shall  not  include  in  the 
computation  of  such  commissions  any 
part  of  the  tonnage  of  coal  sold  by  him 
to  the  sales  agent,  whether  for  consump¬ 
tion  or  resale. 

12.  No  Code  Member  shall  employ  any 
person  or  appoint  any  sales  agent  at  a 
compensation  obviously  disproportionate 
to  the  ordinary  value  of  the  service  or 
services  rendered  and  whose  employment 
or  appointment  is  made  with  the  primary 
intention  and  purpose  of  securing  a 
preferment  with  a  purchaser  or  pur¬ 
chasers  of  coal. 

13.  Subject  to  further  order  of  the  Coal 
Commission,  the  amount  of  commission 
to  be  paid  by  a  Code  Member  to  his  sales 
agent  shall  be  fixed  by  agreement  of  the 
parties,  subject,  however,  that  upon  com¬ 
plaint  of  violation  of  the  unfair  methods 
of  competition,  as  provided  in  the  Act. 
the  amount  of  such  commission  shall  be 
subject  to  review  by  the  Coal  Commis¬ 
sion. 

Section  III — Discounts 

1.  No  Code  Member  or  sales  agent  of  a 
Code  Member  shall  pay  or  allow  any  dis¬ 
count  from  minimum  prices  to  any  per¬ 
son  unless  such  person  has  been  registered 
by  the  Coal  Commission  as  authorized  to 
receive  such  discount  at  the  time  of  the 
sale. 

2.  Code  Members  or  their  sales  agents 
may  allow  discounts  from  minimum 
prices  on  sales  of  coal  to  registered  dis¬ 
tributors,  not  in  excess  of  the  maximum 
discount  or  price  allowance  prescribed  by 
the  Coal  Commission  upon  such  sales. 
Only  one  such  discount  may  be  allowed 
on  any  such  sale. 

Section  IV — Limitation  of  Orders,  Agree¬ 
ments,  Options  and  Quotations 

1.  Subject  to  further  order  of  the  Coal 
Commission  no  Code  Member  or  sales 
agent  of  a  Code  Member  shall  enter  into 
any  agreement  or  order  for  the  sale  of 
coal  providing  for  delivery  for  a  period 
in  excess  of  that  authorized  for  a  spot 
order,  and  no  prices  shall  be  less  than 
the  applicable  minimum  prices  in  effect 
at  the  time  of  the  making  of  the  agree¬ 
ment  or  order:  Provided,  however.  That 
contracts  for  periods  not  exceeding  one 
(1)  year  may  be  made  with  agencies  of 
the  Federal  Government  or  with  agen¬ 
cies  of  State  or  local  governments, 
where  the  contract  is  entered  into 
through  competitive  bidding,  at  the  fol¬ 
lowing  applicable  minimum  prices: 
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(a)  For  deliveries  during  the  first 
thirty  (30)  days  of  the  contract,  at  not 
less  theui  the  applicable  minimum  price 
in  effect  at  the  time  of  the  making  of 
the  agreement; 

(b)  For  deliveries  thereafter,  at  not 
less  than  the  applicable  minimum  price 
in  effect  at  the  time  of  delivery  if  such 
price  is  higher  than  the  contract  price. 

Provided,  further.  That  contracts  for  pe¬ 
riods  not  exceeding  one  ( 1 )  year  at  prices 
not  less  than  the  said  applicable  mini¬ 
mum  prices  may  be  made  with  agencies 
of  the  Federal  C3rovemment  or  with  such 
agencies  of  the  State  or  local  govern¬ 
ments,  in  the  absence  of  competitive  bid¬ 
ding,  where  by  virtue  of  an  express  ex¬ 
emption  in  the  statute  or  ordinance  such 
agencies  may  enter  into  contracts  for  the 
purchase  of  coal  without  regard  to  com¬ 
petitive  bidding. 

2.  While  the  preceding  rule  is  in  effect, 
no  option  may  be  given  by  a  Code  Mem¬ 
ber  or  sales  agent  for  the  purchase  of 
coal.  When  the  above  rule  is  suspended 
or  revoked  by  the  Coal  Commission,  op¬ 
tions  for  the  sale  of  coal  may  be  given 
for  a  period  not  exceeding  fourteen  (14) 
days.  No  options  may  be  given  at  a  price 
less  than  the  applicable  minimum  price 
in  effect  at  the  time  of  the  giving  of  the 
option.  If  the  applicable  minimum  price 
is  increased  beyond  the  quoted  price 
within  such  fourteen  (14)  days  and  the 
option  shall  not  have  been  exercised  at 
that  time,  the  option  thereupon  shall 
become  null  and  void;  Provided,  how¬ 
ever.  That  in  connection  with  offers  to 
sell  to  the  United  States  Government,  or 
States  or  political  subdivisions  thereof, 
options  may  be  given  for  a  period  not 
exceeding  forty-five  (45)  days  from  the 
date  of  the  offer  or  from  the  final  date 
for  the  filing  of  offers. 

3.  Quotations  may  also  be  given  for  a 
period  of  not  exceeding  fourteen  (14) 
days.  If  the  applicable  minimum  price  is 
increased  beyond  the  quoted  price  within 
such  fourteen  (14)  days  and  the  quota¬ 
tion  shall  not  have  been  accepted  at  that 
time,  the  quotation  thereupon  shall  be¬ 
come  null  and  void. 

4.  Every  quotation  and  option  shall 
provide  tliat  it  is  made  subject  to  the 
provisions  of  the  Marketing  Rules  and 
Regulations  of  the  Coal  Commission. 

5.  All  quotations  and  options  must  be 
made  or  confirmed  in  writing.  Every 
Code  Member,  or  his  sales  agent,  shall 
require  of  his  offeree  that  the  acceptance 
of  a  quotation  or  the  exercise  of  an  op¬ 
tion  be  in  writing. 

Section  V — Spot  Orders 

1.  A  spot  order  shall  be  in  writing  or 
confirmed  in  writing  within  five  (5) 
business  days  from  the  date  of  the  mak¬ 
ing  thereof. 

2.  Each  spot  order  shall  be  subject  to 
the  following  conditions  which  shall 
either  be  endorsed  upon  the  form  of  the 
order  or  upon  the  written  confirmation 
thereof  by  the  Code  Member  or  his  sales 
agent,  the  meaning  and  effect  of  which 


shall  not  be  changed  or  altered  by  any 
other  provision  of  the  order. 

“(a)  No  shipment  consigned  to  any 
destination  may  be  diverted  or  recon¬ 
signed  without  the  consent  of  the  seller 
confirmed  in  writing.  In  case  of  any 
reconsignment  or  diversion,  the  seller 
shall  charge  and  the  buyer  shall  pay  not 
less  than  the  minimum  price  prescribed 
for  such  coal  for  delivery  to  the  destina¬ 
tion  to  which  such  shipment  is  actually 
delivered  and  for  the  use  to  which  it  is 
actually  applied:  Provided,  however,  that 
this  provision  does  not  apply  to  railroad 
locomotive  fuel  sold  f.  o.  b.  mine.” 

“(b)  The  coal  shipped  pursuant  to 
this  order  is  sold  and  purchased  upon 
the  following  conditions; 

“  ( 1 )  If  the  coal  is  sold  for  consump¬ 
tion,  it  shall  be  used  in  the  plant  or 
plants  named  herein,  and  for  the  use 
stated  herein; 

“(2)  In  case  of  diversion  by  the  buyer 
to  a  use  other  than  that  stated  herein, 
the  buyer  shall  notify  the  seller  in  writ¬ 
ing  and  the  seller  shall  charge  and  the 
buyer  shall  pay  not  less  than  the  appli¬ 
cable  minimum  price  for  such  coal  at 
the  time  of  diversion  for  the  use  to 
which  it  is  actually  applied.” 

“(c)  If  shipments  called  for  by  this^ 
order  are  not  completed  within  thirty 
(30)  days  from  the  effective  date  of  this 
order,  the  unfilled  portion  of  the  order 
shall  not  be  delivered.” 

3.  In  any  case  where  a  sale  is  made 
by  a  sales  agent  of  a  Code  Member, 
such  sales  agent  shall  not  exercise  the 

I  rights  of  the  seller  as  defined  in  Item 
2  (a)  of  this  section  without  first  secur¬ 
ing  the  consent  of  his  Code  Member 
principal  to  be  confirmed  in  writing. 

4.  All  the  terms  and  conditions  of  a 
sale  of  coal  must  be  fully  and  expressly 
set  forth  either  in  the  order  or  in  the 
written  confirmation  thereof  and  such 
order  or  written  confirmation  thereof 
shall  specifically  contain  all  the  terms 
required  by  Rule  1  of  Section  VI  of 
these  Marketing  Rules  and  Regulations. 
Within  ten  (10)  business  days  after  the 
date  of  the  making  of  the  spot  order  or 
date  of  the  written  confirmation  thereof, 
the  Code  Member  or  his  sales  agent  shall 
file  with  the  Statistical  Bureau  or  Bu¬ 
reaus  a  copy  of  such  spot  order  or 
confirmation.  Any  modification  of  a 
spot  order  must  also  be  made  in  writing 
and  filed  with  the  Statistical  Bureau  or 
Bureaus  in  the  same  manner. 

Section  VI — Contracts 

Upon  the  revocation  or  suspension  of 
rule  1  of  Section  IV  of  these  Marketing 
Rules  and  Regulations,  Code  Members 
or  sales  agents  of  Ctode  Members  may| 
thereafter  enter  into  contracts  for  the 
sale  and  delivery  of  coal  upon  the  fol¬ 
lowing  terms  and  conditions: 

1.  Every  contract  shall  be  in  writing 
and  shall  express  the  entire  agreement 
between  the  parties.  The  contract  shall 
clearly  state  the  date  of  execution,  the 


effective  date,  the  expiration  date,  the 
price  agreed  upon,  the  terms  of  pay¬ 
ment,  the  size  and  grade  of  coal,  the 
number  of  cars  or  tonnage  to  be  shipped, 
the  name  of  the  Code  Member  and  the 
name  of  the  originating  mine,  and, 
where  the  coal  is  purchased  for  con¬ 
sumption,  the  use  to  which  the  coal  is 
to  be  applied.  Contracts  may  also  be 
made  either  (a)  calling  for  a  bu3^r’s 
entire  requirements  or  a  stated  percent¬ 
age  of  his  requirements,  showing  the 
maximum  tonnage  to  be  shipped  there¬ 
under,  or  (b)  covering  a  buyer’s  require¬ 
ments  and  stating  the  estimated  ton¬ 
nage  to  be  shipped  with  an  allowable 
overshipment  of  not  exceeding  ten  (10) 
per  cent  of  such  estimated  tonnage. 

2.  No  contract  for  the  sale  of  coal 
shall  provide  for  deliveries  to  commence 
at  a  date  later  than  ninety  (90)  days 
from  the  date  upon  which  such  contract 
is  entered  into. 

3.  No  contract  shall  be  made  at  a  price 
below  the  applicable  minimum  price  as 
established  by  the  Coal  Commission  at 
the  time  of  the  making  of  the  contract 
for  the  coal  to  be  sold  thereunder,  and 
no  coal  may  be  delivered  upon  a  contract 
at  a  price  below  such  applicable  mini¬ 
mum  price. 

4.  No  contract  shall  provide  for  de¬ 
livery  over  a  period  in  excess  of  twelve 
(12)  months  except  by  special  permis¬ 
sion  and  approval  of  the  Coal  Commis¬ 
sion,  upon  a  showing  of  the  necessity  of 
meeting  the  long  term  contract  com¬ 
petition  of  oil,  gas,  or  other  fuels  or 
forms  of  power,  or  for  such  other  rea¬ 
sons  as  the  Commission  may  deem 
appropriate  in  order  to  further  the  effec¬ 
tual  administration  of  the  Act. 

5.  Any  change  in  the  terms  of  a  con¬ 
tract,  not  in  violation  of  these  Rules  and 
Regulations,  shall  be  evidenced  by  a  writ¬ 
ten  agreement  and  shgdl  conform  to  all 
the  requirements  set  forth  in  these  Rules 
and  Regulations. 

6.  A  report  of  every  commitment  shall 
be  filed  by  the  Code  Member  or  his  sales 
agent  with  the  Statistical  Bureau  or 
Bureaus,  within  fifteen  (15)  business 
dasrs  from  the  date  of  the  making  of  the 
agreement.  Such  report  shall  set  forth 
all  the  terms  and  conditions  of  the  com¬ 
mitment.  A  true  copy  of  every  contract 
and  of  any  agreement  for  modification 
thereof  shall  be  filed  with  the  Statistical 
Bureau  within  fifteen  (15)  business  days 
from  the  date  of  execution  of  such  con¬ 
tract  or  agreement  for  modification; 
Provided,  however,  that  a  report  of  the 
commitment  need  not  be  filed  if  a  copy 
of  the  contract  is  filed  within  fiftten  (15) 
business  days. 

7.  Each  contract  shall  contain  the  fol¬ 
lowing  provisions,  the  meaning  and  effect 
of  which  shall  not  be  changed  or  altered 
by  any  other  provision  of  the  contract: 

“(a)  This  contract  and  the  perform¬ 
ance  of  all  provisions  thereof  are  ex¬ 
pressly  subject  to  the  Bituminous  Coal 
Act  of  1937,  and  the  proper  orders  and 
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regulations  issued  thereunder  by  the 
National  Bituminous  Coal  Commission. 

“(b)  No  shipment  consigned  to  any 
destination  point  may  be  reconsigned  or 
diverted  without  the  consent  of  the 
seller  to  be  confirmed  in  writing.  In 
case  of  any  reconsignment  or  diversion, 
the  seller  shall  charge  and  the  buyer 
shall  pay  not  less  than  the  applicable 
minimum  price  for  such  coal  at  the 
time  of  the  reconsignment  or  diversion 
for  delivery  to  the  destination  to  which 
such  shipment  is  actually  delivered  and 
for  the  use  to  which  it  is  actually  applied: 
Provided,  however,  that  this  provision 
does  not  apply  to  railroad  locomotive 
fuel  sold  at  prices  f.  o.  b.  mines. 

“(c)  The  coal  shipped  pursuant  to  this 
contract  is  sold  and  purchased  upon  the 
following  conditions: 

“(1)  If  the  coal  is  sold  for  consump¬ 
tion,  it  shall  be  used  in  the  plant  or  plants 
named  herein  and  for  the  use  stated 
herein; 

“(2)  In  case  of  diversion  by  the  buyer 
to  a  use  other  than  that  stated  herein, 
the  buyer  shall  notify  the  seller  in  writ¬ 
ing  and  the  seller  shall  charge  and  the 
buyer  shall  pay  not  less  than  the  appli¬ 
cable  minimum  price  for  such  coal  at 
the  time  of  diversion  for  the  use  to  which 
it  is  actually  applied.” 

8.  In  any  case  where  a  contract  is 
made  by  a  sales  agent  of  a  Code  Member, 
such  sales  agent  shall  not  exercise  the 
rights  of  the  seller  as  defined  in  item  7 

(b)  of  this  section  without  first  securing 
the  consent  of  the  Code  Member  produc 
ing  such  coal  to  be  confirmed  in  writing. 

9.  The  making  of  a  contract  for  the 
sale  of  coal  at  a  price  below  the  minimum 
or  above  the  maximum  therefor  estab¬ 
lished  by  the  Commission  at  the  time  of 
the  making  of  the  contract  shall  consti¬ 
tute  a  violation  of  the  Code  and  such 
contract  shall  be  invalid  and  unenforce¬ 
able. 

10.  No  contract  shall  be  made  for  the 
sale  of  coal  for  delivery  after  the  expira¬ 
tion  date  of  the  Act  at  a  price  below  the 
minimum  or  above  the  maximum  there¬ 
for  established  by  the  Coal  Commission 
and  in  effect  at  the  time  of  making  the 
contract. 

Section  VII — Terms  of  Payment 

1.  The  price  and  fair  trade  practice 
provisions  of  the  Act  shall  not  be  evaded 
or  violated  by  a  Code  Member,  or  his 
sales  agent,  through  the  use  of  terms  of 
payment,  and  in  no  instance  shall  terms 
of  payment  be  more  favorable  than  the 
following: 

(A)  On  rail,  river,  ex-river,  or  truck 
shipments,  the  date  of  payment  of  in¬ 
voices  for  coal  sold  shall  be  on  or  before 
the  twentieth  (20th)  day  of  the  month 
following  the  month  in  which  shipment 
was  made. 

(B)  On  tidewater  cargo  shipments  the 
date  of  payment  shall  be  not  more  than 
thirty  (30)  days  from  date  of  vessel  bill 


of  lading,  and  where  coal  is  sold  f.  o.  b. 
mines  for  tidewater  cai^o  shipment,  on 
or  before  the  twentieth  (20th)  day  of 
the  month  following  the  month  in  which 
the  coal  is  dumped. 

(C)  Payment  for  all  tidewater  Bunker 
coal  supplied  for  foreign  vessels  shall  be 
by  cash  on  delivery  or  by  master’s  draft 
on  owners  in  United  States  currency  at 
not  exceeding  fifteen  (15)  days’  sight 
at  supplier’s  option.  When  drafts  are 
accepted  in  payment,  all  bank  charges 
for  collection,  exchange,  etc.,  shall  be 
for  owner’s  accoimt.  Payment  for  tide¬ 
water  bunker  coal  supplied  for  American 
vessels  shall  be  made  on  or  before  the 
twentieth  (20th)  day  of  the  month  fol¬ 
lowing  delivery. 

Pasnnent  for  coal  shipped  for  vessel 
fuel,  and  delivered  into  vessels  at  ports 
on  the  Great  Lakes  or  tributary  waters 
thereof,  shall  be  made  on  or  before  the 
twentieth  (20th)  day  of  the  month  fol¬ 
lowing  such  delivery. 

(D)  On  lake  cargo  shipments,  the  date 
of  pasnnent  shall  be  not  more  than  sixty 
(60)  days  from  date  of  vessel  bill  of 
lading,  and  where  coal  is  sold  f.  o.  b. 
mines  for  lake  cargo  shipments,  on  or 
before  the  twentieth  (20th)  of  the  sec¬ 
ond  month  following  the  month  in  which 
dumped. 

(E)  On  railroad  locomotive  fuel,  the 
date  of  pasnnent  shall  be  on  or  before 
the  twenty-fifth  (25th)  day  of  the  month 
following  the  date  of  shipment. 

(P)  Pasnnent  shall  be  made  in  full 
and  on  a  net  cash  basis. 

(G)  No  portion  of  the  sale  price  may 
be  withheld  by  agreement  between  the 
buyer  and  the  seller  based  upon  any 
unadjusted  claim  of  the  buyer. 

(H)  No  sale,  delivery,  or  offer  for 
sale  of  coal  shall  be  made  upon  any 
condition,  express  or  implied,  that  any 
portion  of  the  sale  price  may  be  with¬ 
held  by  the  buyer,  or  deposited  in  es¬ 
crow,  pending  or  based  upon  a  deter¬ 
mination  of  the  constitutionality  of  any 
provision  of  the  Act,  of  the  jurisdiction 
of  the  Coal  Commission,  or  the  validity 
or  applicability  of  any  order  of  the  Coal 
Commission. 

(I)  Where  the  due  date  of  the  account 
is  extended  by  agreement  of  the  parties, 
express  or  implied,  or  where  pajrment 
is  made  by  note,  trade  acceptance  or 
other  form  of  indebtedness,  the  seller 
shall  charge  and  the  buyer  shall  pay 
interest  from  and  after  the  due  date  of 
the  account  at  the  current  rate  in  the 
locality  to  which  the  coal  is  shipped  to 
the  vendee. 

(J)  Freight  on  all-rail  or  ex-river 
shipments  shall  not  be  paid  by  a  Code 
Member,  or  his  sales  agent,  except  to 
prepay  stations  as  published  in  current 
railway  tariffs  or  on  shipments  to  the 
United  States  Government,  States  or 
political  subdivisions  thereof.  Where 
freight  is  thus  prepaid,  the  amount 
thereof  shall  immediately  upon  receipt 
of  freight  bill  or  notice  of  sight  draft 
payment,  be  invoiced  to  the  buyer  for 
immediate  pasmient. 


(K)  No  Code  Member  shall  accept  as 
payment  in  full  for  any  account  for  the 
sale  of  coal  any  amount  which  is  less 
than  the  applicable  minimum  price  for 
the  quantity  of  coal  involved.  Provided, 
however,  that  a  Code  Member  may  en¬ 
ter  into  a  bona  fide  general  creditors’ 
composition  with  other  creditors  of  a 
defaulting  purchaser.  A  copy  of  such 
creditors’  composition  shall  be  filed  with 
the  Statistical  Bureau  within  ten  (10) 
business  days  from  the  date  of  making 
such  composition. 

(L)  The  agreement  by  a  Code  Mem¬ 
ber,  expressed  or  implied,  to  extend 
credit  for  a  period  longer  than  that  au¬ 
thorized  by  these  rules  and  regulations, 
with  the  effect  of  violating  the  price 
provisions  or  the  unfair  methods  of 
competition  of  the  Act,  shall  constitute 
a  violation  of  the  Code. 

Section  VIII — Use  of  Coal  Analyses 

1.  Analyses  of  coal  shall  not  be  util¬ 
ized  by  a  Code  Member,  or  his  sales 
agent,  in  selling  or  offering  for  sale  any 
cool  produced  by  the  Code  Member, 
whether  or  not  the  analysis  is  a  term 
in  the  offer  or  sale,  unless  such  Code 
Member  shall  have  filed  with  the  Sta¬ 
tistical  Bureau  and  the  District  Board  for 
the  District  in  which  the  coal  is  pro¬ 
duced,  a  report  of  the  analsrsis  or  an¬ 
alyses  as  used  or  proposed  to  be  used  by 
him.  Such  report  shall  show  the  fol¬ 
lowing: 

(a)  The  name  of  the  Code  Member 
Producer. 

(b)  The  name  of  the  mine. 

(c)  The  name  or  geological  number  of 
the  seam  or  seams  from  which  the  coal 
is  produced. 

(d)  The  name  of  the  size,  and,  if 
screened,  the  dimension  or  dimensions  of 
the  screen  or  screens  over  and/or 
through  which  the  co€d  is  prepared. 

(e)  Whether  the  analysis  is  represent¬ 
ative  of  the  entire  production  of  such 
size  of  coal,  or  whether  it  represents  only 
a  portion  of  such  production  segregated 
by  selective  mining,  selective  prepara¬ 
tion,  actual  analyses  made  at  the  mine, 
or  in  any  other  manner. 

(f)  That  such  anal3rsis  is  representa¬ 
tive  of  the  grade  and  size  of  the  coal  as 
regularly  produced  by  the  Code  Member 
and  as  loaded  directly  into  transporta¬ 
tion  facilities  for  shipment  to  market 
and  that  the  Code  Member  is  prepared  to 
make  deliveries  of  coal  of  substantially 
the  quality  and  character  as  shown  by 
the  analysis. 

(g)  That  each  such  analysis  is  not  less 
than  a  proximate  analysis  showing  mois¬ 
ture  content,  ash,  volatile  matter,  fixed 
carbon,  sulphur  and  British  thermal 
units  and  a^  softening  temperature. 

2.  All  reports  of  analyses  so  filed  shall 
be  subject  to  inspection  at  the  office  of 
the  Statistical  Bureau  at  any  time  during 
office  hours  by  any  interested  person, 
and  may  be  considered  by  the  District 
Board  and  the  Coal  Commission  in  de¬ 
termining  from  time  to  time  proper 
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classificattons  of  the  coals  produced  by  2.  All  Code  Members  shall  promptl; 
the  Code  Member.  furnish  to  the  District  Board  and  to  th 

3.  A  copy  of  any  analysis  of  the  coal  Statistical  Bureau  of  the  Coal  Commis 


2.  An  Code  Members  shall  promptly  or  contract  is  prohibited  except  upon  the 
furnish  to  the  District  Board  and  to  the  foUowing  conditions: 


of  aSo5rMem.^n^e  b7<^  on  betaIf  sion  for  the  Dlstriei  to  which  the  coal  .  '»>  That  the  ^bstitution  of  such  coal 

of  a  consumer  and  accepted  by  the  Code  originated,  fuU  reports  of  all  reconsign-  ^  ^  emergency 

Member  as  the  basis  for  an  adjustment  ments,  and  shah  authorize  the  carrier  the  code  naem- 

of  price  under  any  contract  or  spot  order  making  such  reconsignments  to  furnish  ^ mclu(tog,  but 
Lll  be  filed  by  the  Code  Mem^  with  complete  information  thereon  to  such  limitetion.  the  a^umu^hon  of 

St^istiL  Bureau,  the  Coal  Com-  Statistical  Bureau.  ^  over-supply  of  coal  of  he  substituted 

.  quality,  or  size  at  the  nune  as  a 

^<5"  bu^^  day^aftef^uch  X-SxibsUindard  Preparation  or  result  of  unforseeable  circumstances, 

ment  is  made.  QaaUty  (b)  That  the  code  member  or  sales 

4.  Prom  n-nri  after  the  effective  date  of  l.  Where  any  allowance  is  requested  or  whole^er  making  such  substi- 

these  Rules  and  Regulations,  no  Code  by  a  buyer  of  coal  on  any  shipment  ^tion  file  within  five  (5)  days  after  the 

Member  shall  enter  into  or  perform  any  claimed  to  be  substandard  in  preparation  of  shippmg  the  substitute  coal,  with 
agreement  made  upon  a  penalty  or  a  or  quality,  the  Code  Member  or  the  sales  ^  .  statistical  bi^au  of  the  Coal  Corn- 
premium  and  penalty  basis  which  will  agent,  with  the  prior  approval  of  the  ^ Secretary  of  the 

permit  the  sale  of  coal  at  an  aggregate  Code  Member,  may  on  or  before  the  I^strict  Board  for  the  district  in  which 


ajl/OfUlOVlVAA  AJCiXCAtA.  «  «  «  «•.  .  .  <« 

kind,  quality,  or  size  at  the  mine  as  a 
Section  X — Svbstandard  Preparation  or  result  of  unforseeable  circumstances. 


Quality 


(b)  That  the  code  member  or  sales 


1.  Where  any  allowance  is  requested  wholesaler  making  such  substi- 

by  a  buyer  of  coal  on  any  shipment  ^tion  file  within  five  (5)  days  after  the 


permit  the  sale  of  coal  at  an  aggregate  Code  Member,  may  on  or  before  the  I^strict  Board  for  the  district  in  which 
contract  price  below  the  applicable  mini-  maturity  date  of  the  invoice,  make  settle-  ^  ^  sworn  to 

mum  price  establised  by  the  Coal  Com-  ment  and  agree  with  the  buyer  upon  Pf  acknowle^ed  ^fore  any  official  au- 
mission  for  the  coal  sold  and  delivered  any  amoimt  reasonably  to  be  deducted  administer  oaths  or  take  ac- 

upon  such  agreement  subsequent  to  said  for  such  inferior  coal  and  accept  pay-  ^o^cdgments  containing  the  follow- 
effective  date:  Provided,  that  where  a  ment  therefor  at  less  than  the  minimum  information  and  other  material: 


Code  Member  has  entered  into  an  agree-  prices:  Provided,  however.  That  in  each  identification  of  the  contract  or 

ment  made  upon  a  penalty  or  a  premium  such  case  the  Code  Member  shall  within  order  unon  which  the  suhstitntinn  wn<? 

and  penalty  basis,  this  rule  shaU  not  be  five  (6)  days  after  granting  such  allow-  and  IS 

ccMisidered  as  affecting  any  claim  that  ance  file  with  the  Statistical  Bureau  of  dress^  of  the  parties  thereto  the  kind 
the  buyer  might  otherwise  have  had  for  the  Coal  Commission  in  the  District  in  quality,  and  size  of  the  coal  covered 
substandard  preparation  or  quality  un-  which  the  coal  originates,  a  verified  thereby,  the  price  named  therein  the 
der  Section  X  of  these  Marketing  Rules  statement  giving  the  following  informa-  date  of  execution  thereof,  the  origin  and 
and  Regulations.  tion:  destination  of  the  shipment  contemplated 

Section  IX — Resale  of  Coed  Refused  in  (a)  The  name  and  address  of  the  con-  thereby,  and  such  other  information  as 
Transit  or  at  Destination  signee  and  the  reason  for  the  request  for  shall  accurately  describe  such  contract 

,  ___  ,  .  ^ _ the  allowance.  or  order;  or,  in  lieu  of  such  identification, 

Z  (b)  The  price  at  which  the  coal  was  a  copy  of  such  contract  or  order  verified 


(1)  Identification  of  the  contract  or 


and  Regulations.  tion:  destination  of  the  shipment  contemplated 

Section  IX — Resale  of  Coed  Refused  in  (a)  The  name  and  address  of  the  con-  thereby,  and  such  other  information  as 
Transit  or  at  Destination  signee  and  the  reason  for  the  request  for  shall  accurately  describe  such  contract 

,  ___  ,  .  ^ _ _ the  allowance.  or  order;  or,  in  lieu  of  such  identification, 

nr  2  ^b)  The  price  at  which  the  coal  was  a  copy  of  such  contract  or  order  verified 

at  thp  tonnage  delivered,  the  name  of  before  any  official  authorized  to  admin- 

w  ^  the  mine,  the  Code  Member,  the  date  ister  oaths; 

each  case  the  Code  Member  shall  file  If 

With  the  StatisUcal  Bureau,  and  the  Dls-  desUnation,  and  the  ^ount  ot  al-  of  b^  the  cc^  cove^  con^ct 

trlct  Board  for  the  District  in  which  the  'owa-ice  or  a^ustment  made,  or  order  and  the  coal  substituted  there- 


coal  was  nroduced  within  five  (5)  busi- 

Tipcc  rfotyc^^frrtTn  thp  rtf  ciiph  rpdiftip  ^^cts  as  may  be  offered  in  proof  of 
ness  days  from  the  date  of  such  resale,  ..  -i.  .»  j  at  i 

a  statement  giving  the  following  infor-  nec^^ty  for  such  reduction  or  al- 

mation:  lowance. 


(c)  Such  other  pertinent  information  for; 

d  facts  as  may  be  offered  in  proof  of  (3)  The  reasons  for  making  the  sub- 
e  necessity  for  such  reduction  or  al-  stitution,  together  with  all  the  facts  per- 

tinent  thereto,  including  the  date  of  sub- 


la)  Name  of  consignee. 

(b)  Address  of  the  consignee. 

(c)  Original  destination  of  the  coal. 

(d)  Name  of  Code  Member. 

(e)  Originating  mine. 

(f )  The  grade  and  size  of  coal  shipped. 

(g)  Price  at  which  coal  sold. 

(h)  Reasons  for  the  refusal. 

(i)  Pacts  resulting  from  the  investiga¬ 
tion  of  the  complaint. 


(d)  A  statement  that  the  adjustment  stitution,  the  conditions  justifying  or 
has  not  been  made  with  the  purpose  or  requiring  such  substitution,  and  the  facts 
intent  of  evading  the  price  provisions  of  creating  such  conditions, 
the  Act.  ^ 

2.  The  substitution  upon  any  spot  or- 
The  Code  Member  shall  also  file,  to-  der  or  contract  of  a  kind,  quality,  or  size 
gether  with  the  statement,  a  written  of  coal  not  provided  in  the  order  or  con- 
claim  duly  executed  by  or  on  behalf  of  tract  is  prohibited,  excei>t  upon  the  con- 
the  buyer  and  verified  by  affidavit,  set-  ditions  set  forth  in  sub-paragraph  (b)  of 
ting  forth  the  amount  claimed  by  way  the  foregoing  Rule  1  of  this  section. 


of  deduction  and  Uie  reasons  for  the 


(j)  Name  of  ultimate  purchaser  upon  complaint. 


resale. 


3.  The  substitution  upon  any  spot  order 
or  contract  with  a  retail  dealer  of  a  kind, 


All  such  adjustments  and  allow-  quality,  or  size  of  coal  upon  which  a  min- 


(k)  Address  of  purchaser  upon  resale,  ances  shall  be  subject  to  review  by  the  imum  price  has  been  established  by  the 


(l)  Ultimate  destination  of  the  coal.  Coal  Commission.  Coal  Commission  and  is  effective  higher 

(m)  Price  received  by  the  seller  upon  *  P^ce  for  the  coal  provided  in 

the  order  or  contract  is  prohibited  under 

(n)  Amount  of  commission,  if  any,  The  substitution  upon  any  spot  or-  all  conditions. 

paid  upon  the  resale.  der  or  contract  of  a  kind,  quality,  or  size  ~  vrr  4-1—  i.-  ^  «  t 

(o)  A  copy  of  the  carrier’s  notice  of  of  coal  upon  which  a  minimum  price  has  Xll-Cmshing  and  Puivertzmg 

refusal  or  a  notice  of  recon^gmment  and  been  established  by  the  Coal  Commis-  Coal 

^ts  effective  higher  than  the  1.  Each  Code  member  who  maintains 

for  mch  ^e  pnee  tor  the  coal  provided  in  the  order  operates  at  his  mine  or  at  any  lacU- 

(p)  A  Signed  and  verified  statement  •  These  rules  ore  proposed  to  apply  on  all  used  in  inepari^  coals  for 

that  the  provisions  of  the  Code  and  the  kinds,  qiiality,  or  sizes  of  coal  except  in  those  crushing  or  pulverizing  device,  shall 
Marketing  Rules  and  Regulations  of  the  ^)ecmcally  covered  in  the  proposed  register  such  device  with  the  statistical 

Coal  Commission  other  than  as  to  price  ^  - O" 

have  not  been  violated  or  evaded.  on  raUway  locomotive  fuel.  submitted  by  the  Coal  Commission. 


Coal  Commission. 

Section  XI — Substitution^ 

1.  The  substitution  upon  any  spot  or¬ 
der  or  contract  of  a  kind,  quality,  or  size 


(o)  A  copy  of  the  carrier’s  notice  of  of  coal  upon  which  a  minimum  price  has 

refusal  or  a  notice  of  recon^gmment  and  been  established  by  the  Coal  Commis- 
such  other  pertinent  information  and  sion  and  is  effective  higher  than  the 
facts  as  may  be  offered  in  proof  of  the  price  for  the  coal  provided  in  t-hp  order 
necessity  for  such  resale.  _ 

(p)  A  signed  and  verified  statement  ^  These  rules  axe  proposed  to  apply  on  all 


r'woi  rvtViav  fViowv  » c  prtcc  schcdulc  UBdeT  PTcqxjBed  Price  Instruc- 

Coal  Commissiem  other  than  to  price  Exceptions  forsSSwtution  of  coal 


have  not  been  violated  or  evaded. 


on  railway  locomotive  fuel. 


FEDERAL  REGISTER,  Thursday^  January  29,  2939 


367 


2.  Such  forms  shall  include  the  fol¬ 
lowing  : 

(a)  Name  and  address  of  code  mem¬ 
ber. 

(b)  Name  of  mine  or  facility  at  which 
device  is  located. 

(c)  Name  and  style  or  type  of  crush¬ 
ing  or  pulverizing  device. 

(d)  Hourly  capacity  of  device. 

(e)  Sizes  of  coal  which  device  can 
crush  or  pulverize. 

(f)  Sizes  of  coal  resulting  from  crush¬ 
ing  or  pulverizing. 

(g)  Number  of  tons  crushed  in  1937 
and  in  each  month  of  1938. 

(h)  Cost  per  ton  of  crushing  or  pulver¬ 
izing  in  1937. 

3.  Beginning  with  the  month  of - , 

each  code  member  shall  on  or  before 
the  tenth  (10th)  day  of  each  succeeding 
month,  file  with  the  statistical  bureau  on 
forms  to  be  provided  by  the  Coal  Com¬ 
mission,  a  statement  verified  by  affidavit, 
setting  forth  the  following  information 
for  the  preceding  calendar  month; 

(a)  Number  of  tons  of  each  size 
crushed  or  pulverized. 

(b)  Number  of  tons  of  each  size  re¬ 
sulting  from  crushing  or  pulverizing. 

Section  XIII — Miscellaneous 

General 

1.  The  minimum  prices  established  by 
the  Commission  shall  not  apply  to  coal 
sold  and  shipped  outside  the  domestic 
market  as  defined  in  the  Act  and  in  these 
Marketing  Rules  and  Regulations. 

2.  Maximum  prices  established  by  the 
Commission  shall  not  apply  to  coal  sold 
and  shipped  outside  the  continental 
United  States. 

3.  No  coal  shall  be  sold  or  delivered  or 
offered  for  sale  at  a  price  below  the 
minimum  or  above  the  maximum  there¬ 
for  established  by  the  Commission,  and 
the  sale  or  delivery  or  offer  for  sale  of 
coal  at  a  price  below  such  minimum  or 
above  such  maximum  shall  constitute  a 
violation  of  the  Code :  Provided,  That  the 
provisions  of  this  paragraph  shall  not 
apply  to  a  lawful  and  bona  fide  written 
contract  entered  into  prior  to  June  16, 
1933,  which  has  been  filed  with  the  Coal 
Commission. 

4.  If,  in  converting  a  net  or  gross  ton 
price,  freight  rate  or  freight  rate  differ¬ 
ential,  the  calculation  extends  to  more 
than  3  decimals,  and  the  4th  decimal  is 
.0005  or  more,  it  shall  be  added  as  .001, 
and  if  under  .0005  it  shall  be  eliminated. 

5.  All  coal  shall  be  sold  and  invoiced 
on  a  price  per  ton  basis,  and  all  coal  must 
be  sold  and  invoiced  under  the  size,  price 
classification  and  other  designation 
therefor  in  the  price  schedule  published 
by  the  Coal  Commission. 

6.  Failure  to  file  information  required 
by  these  Marketing  Rules  and  Regula¬ 
tion  or  the  filing  of  false  information, 

I  wilfully  made,  will  subject  the  party  fail- 
I  ing  to  file  the  information  required,  or 
No.  12 - 13 


the  party  so  filing,  to  the  penalties  of  | 
the  Act  and  other  penalties  imposed  by 
law. 

Advertising 

1.  No  deduction  or  aUowance  from  in¬ 
voice  prices  shall  be  granted  by  any 
Code  Member  or  his  sales  agent  to  any 
purchaser  for  advertising. 

2.  Code  Members  (or  their  agents  or 
representatives)  either  individually  or 
collectively,  with  or  without  financial 
participation  by  retailers  of  coal,  may 
conduct  advertising  campaigns  seeking 
to  increase  the  use  of  coal.  The  amount 
of  expenditures  incurred  by  a  Code 
Member,  his  agent  or  representative  for 
advertising  shall  be  subject  to  review  by 
the  Coal  Commission  as  to  the  good  faith 
of  the  transaction. 

Screening  for  Buyer’s  Account 

1.  The  screening  of  mine  run  or  re¬ 
screening  of  other  grades  of  coal,  sold 
and  billed  as  such,  for  the  buyer’s  ac¬ 
count  for  the  purpose  of  keeping  the  re¬ 
sultant  products  separate  in  the  shipment 
thereof  is  prohibited. 

Coal  Confiscated  or  Lost  in  Transit 

1.  All  coal  confiscated  or  lost  in  tran¬ 
sit  shall  be  invoiced  to  the  carrier  at  not 
less  than  the  minimum  price  established 
for  such  coal  for  shipment  to  the  desti¬ 
nation  and  use  to  which  the  coal  was 
sold  or  the  established  price  for  sale  to 
the  carrier  at  the  place  of  confiscation 
or  loss,  whichever  may  be  the  higher. 

Revision  of  Marketing  Rules  and 
Regulations 

1.  These  Marketing  Rules  and  Regu¬ 
lations  are  subject  to  revision  and  amend¬ 
ment  by  further  order  of  the  Coal  Com¬ 
mission. 

Unfair  Methods  of  Competition 
See  page  350. 

Penalties 

See  page  350. 

Minimum  Price  Area  No.  1 — ^District 
Board  No.  13 

PROPOSED  MARKETING  RULES  AND 
REGULATIONS 

A  Witness  for  District  Board  No.  13, 
properly  qualified  as  an  expert  in  the 
marketing  of  coal  in  that  District,  intro¬ 
duced  into  evidence  as  Exhibit  No.  626 
the  rules  and  regulations  as  proposed  by 
District  Board  No.  13,  in  compliance  with 
Commission  Order  No.  250.  The  witness 
testified  that  the  proposed  marketing 
rules  and  regulations  were  submitted  to 
each  Code  Member  in  District  No.  13  on 
August  30,  1938  and  that  the  Board  re¬ 
ceived  one  protest  on  such  rules  and 
regulations.  The  protestant  did  not  ap¬ 
pear  at  the  hearing  held  by  the  Board 
to  consider  such  protest  and  the  District 
Board,  after  discussion,  denied  the 
protest. 


The  rules  proposed  by  District  Board 
No.  13  were,  in  substance,  proposed  by 
District  Board  No.  2.  The  witness  for 
District  Board  No.  13  stated  that  he 
agreed  with  the  opinions  by  the  witness 
for  District  Board  No.  2  on  cross- 
examination,  and  that  in  his  opinion  the 
rules  testified  to  by  the  witness  for  Dis¬ 
trict  Board  No.  2  as  being  reasonable 
for  District  No.  2  were  likewise  reason¬ 
able  for  District  No.  13. 

We  find  that  the  rules  proposed  by 
District  Board  No.  13,  which  are  similar 
to  the  rules  proposed  by  District  Board 
No.  2,  should  be  modified  in  the  same 
manner  and  for  the  same  reasons  as 
stated  in  the  findings  for  District  No.  13. 
We  further  find,  on  the  basis  of  the  tes¬ 
timony  introduced  into  the  record,  that 
the  additional  rules  approved  for  District 
No.  2  in  the  findings  for  District  No.  2 
should  likewise  be  approved  for  District 
No.  13. 

We  further  find  that  rules  7  and  8  of 
Section  V  of  the  rules  proposed  by  Dis¬ 
trict  Board  No.  13  should  be  deleted  for 
the  reason  that  they  are  impracticable 
to  enforce.  In  a  proceeding  against  a 
Code  Member  for  violation  of  either  rules 
7  (a)  or  7  (c)  or  rule  8  (a),  (b)  and  (c), 
the  Code  Member  must  be  charged  with 
knowledge  of  the  fact  that  the  coal  was 
purchased  for  distribution  in  the  man¬ 
ner  set  forth  in  these  rules.  It  would  be 
extremely  difficult  to  prove  such  knowl¬ 
edge  on  the  part  of  the  Code  Member. 
From  the  point  of  view  of  enforcement, 
the  purpose  of  these  rules  could  be  prop¬ 
erly  effectuated  only  by  rules  which 
would  prohibit  a  distributor  from  accept¬ 
ing  a  discount  in  the  circumstances  enu¬ 
merated  in  the  rules.  In  a  proceeding 
for  violation  of  rule  7  (b),  it  likewise 
would  be  extremely  difficult  to  prove 
knowledge  on  the  part  of  the  Code  Mem¬ 
ber  that  a  partial  or  complete  owner¬ 
ship,  direct  or  indirect,  affiliation  or  con¬ 
trol  exists  between  the  distributor  and 
the  consumer  to  whom  he  resells  the  coal. 
From  the  point  of  view  of  enforcement, 
the  purpose  of  this  rule,  likewise  could 
be  properly  effectuated  only  by  a  rule 
which  would  prohibit  a  distributor  from 
accepting  a  discount  where  a  partial  or 
complete  ownership,  direct  or  indirect, 
afiBliation  or  other  control  exists  be¬ 
tween  the  distributor  and  a  consumer 
to  whom  he  resells  the  coal.  Rules  pro¬ 
hibiting  a  distributor  from  accepting  a 
discount  under  certain  circumstances  are 
the  proper  subject  of  a  hearing  held 
pursuant  to  Section  4  II  (h)  of  the  Act. 

On  the  basis  of  the  testimony  intro- 
1  duced  into  the  record  relating  to  the 
rules  proposed  by  District  No.  13,  we 
find  that  the  following  rules  and  regula¬ 
tions  reflecting  such  deletions,  modifica¬ 
tions,  clarifications  and  additions  to  the 
rules  proposed  by  District  No.  13  are 
reasonable,  not  inconsistent  with  the  re¬ 
quirements  of  Section  4  of  the  Act  and 
in  conformance  with  the  standards  of 
fair  competition  established  in  the  Act: 
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MARKETING  RULES  AND  REGULATIONS  INCI¬ 
DENTAL  TO  THE  SALE  AND  DISTRIBUTION 
OF  COAL  BY  CODE  MEMBERS  WITHIN  DIS¬ 
TRICT  NO.  13  AS  PROPOSED  BY  DISTRICT 
BOARD  NO.  13  AND  AS  APPROVED,  DISAP¬ 
PROVED,  OR  MODIFIED  FOR  THE  PURPOSE 
OF  COORDINATION 

Section  I — Definitions 

1.  The  term  “person”  as  used  herein, 
includes  individuals,  firms,  associations, 
partnerships,  corporations,  trusts,  trus¬ 
tees,  cooperatives,  receivers  and  trustees 
in  bankruptcy  and  in  other  legal  pro¬ 
ceedings,  and  any  other  recognized  forms 
of  business  organizations. 

2.  A  “sales  agent”  is  a  person  who,  as 
agent  of  a  code  member  (and  therefore 
without  purchasing  the  coal),  sells  coal 
produced  by  such  code  member  for  him 
or  on  his  behalf:  Provided,  That  “sales 
agent”  shall  not  include  an  individual 
(herein  referred  to  as  a  “salesman”) 
regularly  and  continuously  employed  by 
a  code  member,  whose  sole  compensation 
is  a  stated  salary  per  week,  per  month, 
or  per  year,  and  who  regularly  devotes 
the  major  portion  of  his  time  to  the  so¬ 
licitation  of  purchases  of  coal  produced 
by  his  code  member  employer. 

3.  A  “commission”  is  the  total  of  all 
compensations  and  allowances  received 
by  a  sales  agent  from  a  code  member  for 
services  rendered  in  the  sale  of  coal. 

4.  A  “registered  distributor”  is  a  per¬ 
son  who  has  been  duly  registered  by  the 
Coal  Commission  pursuant  to  the  rules 
and  regulations  prescribed  by  the  Com¬ 
mission  for  the  administration  of  Sec¬ 
tion  4  n  (h)  of  the  Act. 

5.  A  “spot  order”  is  a  legal  obligation 
for  the  sale  and  purchase  of  coal,  the 
delivery  of  which  is  stipulated  to  be  made 
within  not  more  than  thirty  (30)  dasre 
from  the  date  upon  which  the  order  was 
accepted. 

6.  A  “contract”  is  a  legal  obligation 
for  the  sale  and  purchase  of  coal,  the 
deliveries  of  which  are  stipulated  to  be 
made  during  a  period  longer  than  the 
maximum  period  specified  for  a  spot 
order. 

7.  A  “quotation”  is  an  offer  to  sell  coal 
which  the  offerer  may  withdraw  prior  to 
its  being  acted  upon  by  the  offeree. 

8.  An  “option”  is  an  offer  to  sell  coal 
acceptable  within  a  time  certain,  dmlng 
which  time  the  offerer  may  not  withdraw 
the  offer  without  the  consent  of  the 
offeree. 

9.  A  “commitment”  is  the  status  of  a 
contract  between  the  time  a  quotation  is 
accepted  or  an  option  is  exercised  and 
the  time  the  contract  is  formally  reduced 
to  writing. 

10.  “Coal  Commission”  as  used  herein, 
shall  mean  the  National  Bituminous  Coal 
Commission  established  under  the  provi¬ 
sions  of  the  Bituminous  Coal  Act  of  1937. 

11.  “Act”  as  used  herein  shall  mean 
the  Bituminous  Coal  Act  of  1937. 

12.  “District  Board”  as  used  herein, 
shall  mean  any  District  Board  estab¬ 
lished  under  the  provisions  of  Section  4, 
Part  I  (a)  of  the  Act. 


13.  “Statistical  Bureau”  shall  mean, 
unless  otherwise  specifically  stated,  the 
Statistical  Bureau  of  the  Commission 
for  the  District  in  which  the  coal  in¬ 
volved  in  any  transaction  is  produced, 
or  the  District  in  which  is  located  a 
mine  of  a  code  member  affected  by  any 
order  or  regulation. 

14.  “Minimum  Price”  shall  mean  a 
minimum  price  established  and  made 
effective  by  the  Coal  Commission. 

15.  “Maximum  Price”  shall  mean  a 
maximum  price  established  and  made 
effective  by  the  Coal  Commission. 

16.  Ihe  term  “producer”  includes  all ' 
individuals,  firms,  associations,  corpora¬ 
tions,  trustees,  and  receivers  engaged  in 
the  business  of  mining  coal. 

17.  The  terms  “reconsignment”  and 
“diversion”  as  used  herein  shall  mean 
the  change  in  the  original  consignee  or 
in  the  destination  or  route. 

18.  The  term  “transportation  facili¬ 
ties”  means  railroad  cars,  ships,  barges, 
trucks,  or  any  other  facilities  used  or 
useful  in  the  transportation  of  coal. 

19.  A  “code  member”  means  a  pro¬ 
ducer  who  has  accepted  and  holds  mem¬ 
bership  in  the  Bituminous  Coal  Code 
promidgated  under  the  Bituminous  Coal 
Act  of  1937. 

20.  The  term  “domestic  market”  shall 
include  all  points  within  the  continental 
United  Stat^  and  C?anada,  and  car-ferry 
shipments  to  the  Island  of  Cuba. 
Bunker  coal  delivered  to  steamships  for 
consumption  thereon  shall  be  regarded 
as  shipped  within  the  domestic  market. 

21.  “Cargo  shipment”  is  a  quantity  of 
coal  loaded  in  a  vessel,  boat  or  barge 
for  transportation  via  water. 

22.  “Bunker  coal”  or  “vessel  fuel”  is 
that  coal  used  aboard  a  boat  or  vessel 
for  consumption  thereon. 

23.  “Coal”  as  used  herein  shall  mean 
bituminous  coal. 

24.  The  term  “bituminous  coal”  in¬ 
cludes  all  bituminous,  semi-bituminous 
and  sub-bituminous  coal  and  shall  ex¬ 
clude  lignite,  which  is  defined  as  a  lig- 
nitic  coal  having  calorific  value  in  Brit¬ 
ish  thermal  units  of  less  than  seven 
thousand  six  hundred  per  pound  and 
having  a  natural  moisture  content  in 
place  in  the  mine  of  30  per  centum  or 
more. 

25.  The  term  “control”  means  the 
possession,  direct  or  indirect,  of  the 
power  to  direct  or  cause  the  direction  of 
the  management  and  policies  of  a  per¬ 
son,  whether  through  the  ownership  of 
voting  securities,  by  contract,  or  other¬ 
wise. 

Section  II — Sales  Agents 

1.  All  appointments  of  Sales  Agents 
by  Code  Members  or  their  agents  or 
authorized  representatives,  and  the 
terms  and  conditions  of  such  appoint¬ 
ments,  shall  be  subject  to  the  Marketing 
Rules  and  Regulations  from  time  to  time 
established  by  the  Coal  Commission. 

2.  Each  Code  Member  shall  be  respon¬ 
sible  for  the  compliance  by  all  his  Sales 
Agents  and  agents  and  employees  of 


Sales  Agents  and  agents  with  the  provi¬ 
sions  of  the  Bituminous  Coal  Cede  and 
of  all  rules  and  regulations,  promulga¬ 
tions  and  determinations  of  the  Coal 
Commission. 

3.  Each  Code  Member  shall  require 
all  his  sales  agents  clearly  to  set  forth 
upon  any  form  of  solicitation,  contract, 
spot  order,  invoice,  and  statement  of 
account  covering  coal  sold  or  to  be  sold, 
the  name  of  such  Code  Member  prin¬ 
cipal,  and  the  name  of  the  mine  or 
mines  from  which  shipment  was  made  or 
is  to  be  made.  If  the  name  of  the  sales 
agent  also  appears  in  the  transaction, 
then  the  above  mentioned  forms  shall 
also  disclose  the  fact  of  agency  relation¬ 
ship  with  the  Code  Member  principal. 

4.  (A)  Every  contract  for  the  appoint¬ 
ment  of  a  sales  agent  by  Code  Members 
or  by  agents  or  authorized  representa¬ 
tives  of  Code  Members,  or  any  modifica¬ 
tion  thereof,  shall  be  in  writing,  and 
shall  fully  set  forth  therein  all  the  terms 
and  conditions  of  such  contract,  includ¬ 
ing  the  amount  or  basis  of  the  sales 
agent’s  commission.  Certified  copies  of 
all  such  agency  contracts  entered  into 
on  or  prior  to  the  effective  date  of  the 
establishment  of  these  rules  and  regula¬ 
tions  and  in  effect  on  such  date,  shall  be 
filed  by  the  Code  Member  with  the  Sta¬ 
tistical  Bureau,  or  Bureaus,  within 
twenty  (20)  business  days  after  such 
date. 

(B)  Certified  copies  of  all  contracts 
ap^inting  sales  agents  or  of  agreements 
modifying  any  sales  agency  contract, 
entered  into  subsequent  to  the  effective 
date  of  these  rules  and  regulations,  shall 
be  similarly  filed  by  the  Code  Member 
within  ten  (10)  business  days  after  the 
date  upon  which  such  contracts  or  agree¬ 
ments  have  been  entered  into. 

(C)  Upon  the  expiration,  termina¬ 
tion,  or  rescission  of  any  sales  agency 
contract,  the  Code  Member  principal 
shall  make  a  report  thereof  to  the  Sta¬ 
tistical  Bureau,  or  Bureaus,  within  ten 
(10)  business  days  after  the  date  of  such 
expiration,  termination,  or  rescission. 

5.  (A)  As  to  all  coal  sold  by  a  Code 
Member  otherwise  than  through  a  sales 
agent  or  through  an  ^ployee  regularly 
employed  as  a  salesman  by  the  Code 
Member  at  his  principal  place  of  busi¬ 
ness  or  at  a  regularly  established  sales 
office,  such  Code  Member  shall,  not  later 
than  the  tenth  day  of  each  month,  file 
with  the  Statistical  Bureau,  or  Bureaus, 
a  list  of  all  persons  through  whom,  di¬ 
rectly  or  indirectly,  any  such  coal  was 
sold  during  the  preceding  calendar 
month,  with  a  statement  of  the  duration 
and  character  of  their  employment,  the 
trainage  sold  by,  and  the  rate  and  amount 
of  cwnpensation  paid  to,  each  of  them. 

(B)  Not  later  than  the  tenth  day  of 
each  month,  each  Code  Member  shall 
also  file  with  the  Statistical  Bureau,  or 
Bureaus,  similar  information  obtained 
from  his  sales  agents  concerning  sales  of 
coal  made  during  the  preceding  calen¬ 
dar  month,  by  the  sales  agents’  repre¬ 
sentatives  and  employees  other  than 
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salesmen  employed  at  the  principal  place 
of  business  or  a  regularly  established 
sales  office  of  the  sales  agent. 

(C)  Not  later  than  the  tenth  day  of 
each  month,  each  Code  Member  shall 
also  file  with  the  Statistical  Bureau  or 
Bureaus  a  statement  showing  the  names 
and  addresses  of  distributors  to  whom 
the  Code  Member  or  his  sales  agents  sold 
coal  during  the  preceding  calendar 
month,  the  tonnage  sold,  and  the  amount 
of  discount  allowed  to  each  such  dis¬ 
tributor. 

6.  Within  twenty  (20)  business  days 
after  the  effective  date  of  these  rules  and 
regulations,  each  Code  Member  shall  file 
with  the  Coal  Commission  a  list  showing 
the  names  and  addresses  of  all  his  sales 
agents.  Upon  any  change  in  said  list, 
the  Code  Member  shall  notify  the  Coal 
Commission  within  ten  (10)  business 
days  after  such  change  takes  place. 

7.  A  list  showing  the  names  and  ad¬ 
dresses  of  sales  agents  and  the  Code 
Members  for  whom  such  agents  act  shall 
be  published  monthly  by  the  Coal  Com¬ 
mission. 

8.  All  agency  contracts  and  other  in¬ 
formation  filed  by  Code  Members  in  con¬ 
formity  with  the  foregoing  regulations, 
other  than  the  names  and  addresses  of 
sales  agents,  shall  be  held  by  the  Coal 
Commission  as  the  confidential  records 
of  said  parties  and  shall  not  be  made 
public  without  the  consent  of  the  Code 
Member  from  whom  the  same  shall  have 
been  obtained,  except  where  such  dis¬ 
closure  is  required  in  any  proceeding  be¬ 
fore  the  Coal  Commission  by  way  of  en¬ 
forcement  of  the  Act  or  upon  the  order 
of  any  court  of  competent  jurisdiction. 

9.  Prom  and  after  twenty  (20)  business 
days  following  the  effective  date  of  these 
Marketing  Rules  and  Regulations  no 
Code  Member  or  sales  agent  of  a  Code 
Member  shall  allow  or  pay,  directly  or 
indirectly,  any  commission  or  compensa¬ 
tion  to  any  sales  agent, 

(a)  Unless  the  contract  of  agency  shall 
have  been  filed  with  the  Coal  Commis¬ 
sion,  as  hereinbefore  required,  and 

(b)  Unless  the  sales  agent  shall  have 
agreed,  in  writing,  with  the  Code  Mem¬ 
ber  to  conform  to  and  observe  the  mini¬ 
mum  and  maximum  prices  and  Market¬ 
ing  Rules  and  Regulations  established  by 
the  Coal  Commission  and  the  Fair  Trade 
Practice  Provisions  of  the  Act,  as  well  as 
all  proper  Orders  of  the  Commission,  and 

(c)  Unless  the  sales  agent  shall  have  in 
good  faith  complied  with  the  agreement 
as  in  paragraph  (b)  above  provided. 

10.  No  commission  shall  be  paid  to  a 
sales  agent  by  a  Code  Member  where  the 
coal  is  delivered  or  sold  to  any  person  who 
owns  such  sales  agent  or  who  financially 
or  otherwise  controls  such  agent. 

11.  When  any  commisisons  are  paid  to 
a  sales  agent  on  a  tonnage  basis,  the  Code 
Member  shall  not  include  in  the  compu¬ 
tation  of  such  commissions  any  part  of 
the  tonnage  of  coal  sold  by  him  to  the 


sales  agent,  whether  for  consumption  or  1 
resale.  - 

12.  No  Code  Member  shall  employ  any 
person  or  appoint  any  sales  agent  at  a 
compensation  obviously  disproportionate 
to  the  ordinary  value  of  the  service  or 
services  rendered  and  whose  employment 
or  appointment  is  made  with  the  pri¬ 
mary  intention  and  purpose  of  securing 
a  preferment  with  a  purchaser  or  pur¬ 
chasers  of  coal. 

13.  Subject  to  further  order  of  the  Coal 
Commission,  the  amount  of  commission! 
to  be  paid  by  a  Code  Member  to  his  sales 
agent  shall  be  fixed  by  agreement  of  the 
parties,  subject,  however,  that  upon  com¬ 
plaint  of  violation  of  the  unfair  methods 
of  competition,  as  provided  in  the  Act,  the 
amount  of  such  commission  shall  be  sub¬ 
ject  to  review  by  the  Coal  Commission. 

Section  III — Discounts 

1.  No  Code  Member  or  sales  agent  of  a 
Code  Member  shall  pay  or  allow  any  dis¬ 
count  from  minimum  prices  to  any  per¬ 
son  unless  such  person  has  been  registered 
by  the  Coal  Commission  as  authorized  to 
receive  such  discount  at  the  time  of  the 
sale. 

2.  Code  Members  or  their  sales  agents 
may  allow  discounts  from  minimum 
prices  on  sales  of  coal  to  registered  dis¬ 
tributors,  not  in  excess  of  the  maximum 
discount  or  price  allowance  prescribed  by 
the  Coal  Commission  upon  such  sales. 
Only  one  such  discount  may  be  allowed 
on  any  such  sale. 

Section  IV — Limitation  of  Orders,  Agree¬ 
ments,  Options  and  Quotations 

1.  Subject  to  further  order  of  the  Coal 
Commission  no  Code  Member  or  sales 
agent  of  a  Code  Member  shall  enter 
into  any  agreement  or  order  for  the  sale 
of  coal  providing  for  delivery  for  a  pe¬ 
riod  in  excess  of  that  authorized  for  a 
spot  order,  and  no  prices  shall  be  less  I 
than  the  applicable  minimum  prices  in 
effect  at  the  time  of  the  making  of  the 
agreement  or  order:  Provided,  however. 
That  contracts  for  periods  not  exceed¬ 
ing  one  (1)  year  may  be  made  with 
agencies  of  the  Federal  Government  or 
with  agencies  of  State  or  local  govern¬ 
ments,  where  the  contract  is  entered  into 
through  competitive  bidding,  at  the  fol¬ 
lowing  applicable  minimum  prices: 

(a)  For  deliveries  during  the  first 
thirty  (30)  days  of  the  contract,  at  not 
less  than  the  applicable  minimum  price 
in  effect  at  the  time  of  the  making  of 
the  agreement; 

(b)  For  deliveries  thereafter,  at  not 
less  than  the  applicable  minimum  price 
in  effect  at  the  time  of  delivery  if  such 
price  is  higher  than  the  contract  price. 

Provided  further.  That  contracts  for  pe¬ 
riods  not  exceeding  one  (1)  year  at 
prices  not  less  than  the  said  applicable 
minimum  prices  may  be  made  with 
agencies  of  the  Federal  Government  or 
with  such  agencies  of  the  State  or  local 


governments,  in  the  absence  of  competi¬ 
tive  bidding,  where  by  virtue  of  an  ex¬ 
press  exemption  in  the  statute  or  ordi¬ 
nance  such  agencies  may  enter  into  con¬ 
tracts  for  the  purchase  of  coal  without 
regard  to  competitive  bidding. 

2.  While  the  preceding  rule  is  in  effect, 
no  option  may  be  given  by  a  Code  Mem¬ 
ber  or  sales  agent  for  the  purchase  of 
coal.  When  the  above  rule  is  suspended 
or  revoked  by  the  Coal  Commission,  op¬ 
tions  for  the  sale  of  coal  may  be  given 
for  a  period  not  exceeding  fourteen  (14) 
days.  No  options  may  be  given  at  a  price 
less  than  the  applicable  minimum  price 
in  effect  at  the  time  of  the  giving  of  the 
option.  If  the  applicable  minimum  price 
is  increased  beyond  the  quoted  price 
within  such  fourteen  (14)  days  and  the 
option  shall  not  have  been  exercised  at 
that  time,  the  option  thereupon  shall  be¬ 
come  null  and  void:  Provided,  hoioever. 
That  in  connection  with  offers  to  sell  to 
the  United  States  Government,  or  States 
or  political  subdivisions  thereof,  options 
may  be  given  for  a  period  not  exceeding 
forty-five  (45)  days  from  the  date  of  the 
offer  or  from  the  final  date  for  the  filing 
of  offers. 

3.  Quotations  may  also  be  given  for 
a  period  of  not  exceeding  fourteen  (14) 
days.  If  the  applicable  minimum  price 
is  increased  beyond  the  quoted  price 
within  such  fourteen  (14)  days  and  the 
quotation  shall  not  have  been  accepted 
at  that  time,  the  quotation  thereupon 
shall  become  null  and  void. 

4.  Every  quotation  and  option  shall 
provide  that  it  is  made  subject  to  the 
provisions  of  the  Marketing  Rules  and 
Regulations  of  the  Coal  Commission. 

5.  All  quotations  and  options  must  be 
made  or  confirmed  in  writing.  Every 
Code  Member,  or  his  sales  agent,  shall 
require  of  his  offeree  that  the  acceptance 
of  a  quotation  or  the  exercise  of  an 
option  be  in  writing. 

Section  V — Spot  Orders 

1.  A  spot  order  shall  be  in  writing  or 
confirmed  in  writing  within  five  (5) 
business  days  from  the  date  of  the  mak¬ 
ing  thereof. 

2.  Each  spot  order  shall  be  subject  to 
the  following  conditions  which  shall 
either  be  endorsed  upon  the  form  of  the 
order  or  upon  the  written  confirmation 
thereof  by  the  Code  Member  or  his  sales 
agent,  the  meaning  and  effect  of  which 
shall  not  be  changed  or  altered  by  any 
other  provision  of  the  order. 

“(a)  No  shipment  consigned  to  any 
destination  may  be  diverted  or  recon¬ 
signed  without  the  consent  of  the  seller 
confirmed  in  writing.  In  case  of  any 
reconsignment  or  diversion,  the  seller 
shall  charge  and  the  buyer  shall  pay  not 
less  than  the  minimum  price  prescribed 
for  such  coal  for  delivery  to  the  destina¬ 
tion  to  which  such  shipment  is  actually 
delivered  and  for  the  use  to  which  it  is 
actually  applied:  Provided,  however, 
That  this  provision  does  not  apply  to 
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railroad  locomotive  fuel  sold  at  prices 
f.  o.  b.  mine. 

'*(b)  The  coal  shipped  pursuant  to  this 
order  is  sold  and  purchased  upon  the 
following  conditions: 

“(1)  If  the  coal  is  sold  for  consump¬ 
tion,  it  shall  be  used  in  the  plant  or 
plants  named  herein  and  for  the  use 
stated  herein; 

“(2)  In  case  of  diversion  by  the  buyer 
to  a  use  other  than  that  stated  herein, 
the  buyer  shall  notify  the  seller  in  writ¬ 
ing  and  the  seller  shall  charge  and  the 
buyer  sftiall  pay  not  less  than  the  appli¬ 
cable  minimum  price  for  such  coal  at  the  I 
time  of  diversion  for  the  use  to  which  it 
is  actually  applied. 

“(c)  If  shipments  called  for  by  this 
order  are  not  completed  within  thirty 
(30)  days  from  the  effective  date  of  this 
order,  the  unfilled  portion  of  the  order 
shall  not  be  delivered.” 

3.  In  any  case  where  a  sale  is  made 
by  a  sales  agent  of  a  Code  Member,  such 
sales  agent  shall  not  exercise  the  rights 
of  the  seller  as  defined  in  Item  2  (a) 
of  this  section  without  first  securing  the 
consent  of  his  Code  Member  principal 
to  be  confirmed  in  writing. 

4.  All  the  terms  and  conditions  of  a 
sale  of  coal  must  be  fully  and  expressly 
set  forth  either  in  the  order  or  in  the 
written  confirmation  thereof  and  such 
order  or  written  confirmation  thereof 
shall  specifically  contain  all  the  terms  re¬ 
quired  by  Rule  1  of  Section  VI  of  these 
Marketing  Rules  and  Regulations. 
Within  ten  (10)  business  days  after  the 
date  of  the  making  of  the  spot  order  or 
date  of  the  written  confirmation  thereof, 
the  Code  Member  or  his  sales  agent  shall 
file  with  the  Statistical  Bureau  or  Bu¬ 
reaus  a  copy  of  such  spot  order  or  con¬ 
firmation.  Any  modification  of  a  spot 
order  must  also  be  made  in  writing  and 
filed  with  the  Statistical  Bureau  or  Bu¬ 
reaus  in  the  same  manner. 

Sectio7i  VI — Contracts 

Upon  the  revocation  or  suspension  of 
rule  1  of  Section  IV  of  these  Marketing 
Rules  and  Regulations,  Code  Members 
or  sales  agents  of  Code  Members  may 
thereafter  enter  into  contracts  for  the 
sale  and  delivery  of  coal  upon  the  fol¬ 
lowing  terms  and  conditions: 

1.  Every  contract  shall  be  in  writing 
and  shall  express  the  entire  agreement 
between  the  parties.  The  contract  shall 
clearly  state  the  date  of  execution,  the 
effective  date,  the  expiration  date,  the 
price  agreed  upon,  the  terms  of  payment, 
the  size  and  grade  of  coal,  the  number 
of  cars  or  tonnage  to  be  shipped,  the 
name  of  the  Code  Member  and  the  name 
of  the  originating  mine,  and,  where  the 
coal  is  purchased  for  consumption,  the 
use  to  which  the  coal  is  to  be  applied. 
Contracts  may  also  be  made  either  (a) 
calling  for  a  buyer’s  entire  requirements 
or  a  stated  percentage  of  his  require¬ 
ments,  showing  the  maximum  tonnage 
to  be  shipped  thereunder,  or  (b)  cover¬ 


ing  a  buyer's  requirements  and  stating 
the  estimated  tonnage  to  be  shipped 
with  an  allowable  overshipment  of  not 
exceeding  ten  (10)  per  cent  of  such  esti¬ 
mated  tonnage. 

2.  No  contract  for  the  sale  of  coal  shall 
provide  for  deliveries  to  commence  at  a 
date  later  than  ninety  (90)  days  from 
the  date  upon  which  such  contract  is 
entered  into. 

3.  No  contract  shall  be  made  at  a  price 
below  the  applicable  minimum  price  as 
established  by  the  Coal  Cconmission  at 
the  time  of  Uie  making  of  the  contract 
for  the  coal  to  be  sold  thereunder,  and 
no  coal  may  be  delivered  upon  a  con¬ 
tract  at  a  price  below  such  applicable 
minimum  price. 

4.  No  contract  shall  provide  for  de¬ 
livery  over  a  period  in  excess  of  twelve 
(12)  months  except  by  special  permis¬ 
sion  and  approval  of  the  Coal  Commis¬ 
sion,  upon  a  showing  of  the  necessity  of 
meeting  the  long  term  contract  competi¬ 
tion  of  oil,  gas,  or  other  fuels  or  forms 
of  power,  or  for  such  other  reasons  as 
the  Commission  may  deem  appropriate 
in  order  to  further  the  effectual  adminis¬ 
tration  of  the  Act. 

5.  Any  change  in  the  terms  of  a  con¬ 
tract,  not  in  violation  of  these  Rules  and 
Regulations,  shall  be  evidenced  by  a  writ¬ 
ten  agreement  and  shall  conform  to  all 
the  requirements  set  forth  in  these  Rules 
and  Regulations. 

6.  A  report  of  every  commitment  shall 
be  filed  by  the  Code  Member  or  his  sales 
agent  with  the  Statistical  Bureau  or 
Bureaus,  within  fifteen  (15)  business  days 
from  the  date  of  the  making  of  the 
agreement.  Such  report  shall  set  forth 
all  the  terms  and  conditions  of  the  com¬ 
mitment.  A  true  copy  of  every  contract 
and  of  any  agreement  for  modification 
thereof  shall  be  filed  with  the  Statistical 
Bureau  within  fifteen  (15)  business  days 
from  the  date  of  execution  of  such  con¬ 
tract  or  agreement  for  modification: 
Provided,  however,  that  a  report  of  the 
commitment  need  not  be  filed  if  a  copy 
of  the  contract  is  filed  within  fifteen  (15) 
business  days. 

7.  Each  contract  shall  contain  the  fol¬ 
lowing  provisions,  the  meaning  and 
effect  of  which  shall  not  be  changed  or 
altered  by  any  other  provision  of  the 
contract: 

“(a)  This  contract  and  the  perform-] 
ance  of  all  provisions  thereof  are  ex¬ 
pressly  subject  to  the  Bituminous  Coal 
Act  of  1937,  and  the  proper  orders  and 
regulations  issued  thereimder  by  the  Na¬ 
tional  Bituminous  Coal  Commission. 

“(b)  No  shipment  consigned  to  any 
destination  point  may  be  reconsigned  or 
diverted  without  the  consent  of  the  seller 
to  be  confirmed  in  writing.  In  case  of 
any  reconsignment  or  diversion,  the  seller 
sh^l  charge  and  the  buyer  shall  pay  not 
less  than  the  applicable  minimum  price 
for  such  coal  at  the  time  of  the  recon¬ 
signment  or  diversion  for  delivery  to  the 
destination  to  which  such  shipment  is 
actually  delivered  and  for  the  use  to 


which  It  Is  actually  applied;  Provided, 
however,  that  this  provision  does  not 
apply  to  railroad  locomotive  fuel  sold  at 
prices  f.  o.  b.  mines. 

“(c)  The  coal  shipped  pursuant  to  this 
contract  is  sold  and  purchased  upon  the 
following  conditions: 

“(1)  If  the  coal  is  sold  for  consump¬ 
tion,  it  shall  be  used  in  the  plant  or 
plants  named  herein  and  for  the  use 
stated  herein; 

“(2)  In  case  of  diversion  by  the  buyer 
to  a  use  other  than  that  stated  herein, 
the  buyer  shall  notify  the  seller  in  writ¬ 
ing  and  the  seller  shall  charge  and  the 
buyer  shall  pay  not  less  than  the  ap¬ 
plicable  minimum  price  for  such  coal  at 
the  time  of  diversion  for  the  use  to 
which  it  is  actually  applied.” 

8.  In  any  case  where  a  contract  is 
made  by  a  sales  agent  of  a  Code  Mem¬ 
ber,  such  sales  agent  shall  not  exercise 
the  rights  of  the  seller  as  defined  in  item 
7  (b)  of  this  Section  without  first  secur¬ 
ing  the  consent  of  the  Code  Member  pro¬ 
ducing  such  coal  to  be  confirmed  in  writ¬ 
ing. 

9.  The  making  of  a  contract  for  the 
sale  of  coal  at  a  price  below  the  mini¬ 
mum  or  above  the  maximum  therefor 
established  by  the  Commission  at  the 
time  of  the  making  of  the  contract  shall 
constitute  a  violation  of  the  Code  and 
such  contract  shall  be  invalid  and  un¬ 
enforceable. 

10.  No  contract  shall  be  made  for  the 
sale  of  coal  for  delivery  after  the  ex¬ 
piration  date  of  the  Act  at  a  price  be¬ 
low  the  minimum  or  above  the  maximum 
therefor  established  by  the  Coal  Com¬ 
mission  and  in  effect  at  the  time  of  mak¬ 
ing  the  contract. 

Section  VII — Terms  of  Payment 

1.  The  price  and  fair  trade  practice 
provisions  of  the  Act  shall  not  be  evaded 
or  violated  by  a  Code  Member,  or  his 
sales  agent,  through  the  use  of  terms  of 
payment,  and  in  no  instance  shall  terms 
of  payment  be  more  favorable  than  the 
following: 

(A)  On  rail,  river,  ex-river,  or  truck 
shipments,  the  date  of  payment  of  in¬ 
voices  for  coal  sold  shall  be  on  or  before 
the  twentieth  (20th)  day  of  the  month 
following  the  month  in  which  shipment 
was  made. 

(B)  On  tidewater  cargo  shipments  the 
date  of  payment  shall  be  not  more  than 
thirty  (30)  days  from  date  of  vessel  bill 
of  lading,  and  where  coal  is  sold  f.  o.  b. 
mines  for  tidewater  cargo  shipment,  on 
or  before  the  twentieth  (20th)  day  of 
the  month  following  the  month  in  which 
the  coal  is  dumped. 

(C)  Payment  for  all  tidewater  bunker 
coal  supplied  for  foreign  vessels  shall  be 
by  cash  on  delivery  or  by  master’s  draft 
on  owners  in  United  States  currency  at 
not  exceeding  fifteen  (15)  days’  sight  at 
supplier’s  option.  When  drafts  are  ac¬ 
cepted  in  payment,  all  bank  charges  for 
collection,  exchange,  etc.,  shall  be  for 
owner’s  account.  Payment  for  tidewater 
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bunker  coal  supplied  for  American  ves¬ 
sels  shall  be  made  on  or  before  the  twen¬ 
tieth  (20th)  day  of  the  month  following 
delivery. 

Payment  for  coal  shipped  for  vessel 
fuel,  and  delivered  into  vessels  at  ports 
on  the  Great  Lakes  or  tributary  waters 
thereof,  shall  be  made  on  or  before  the 
twentieth  (20th)  day  of  the  month  fol¬ 
lowing  such  delivery. 

(D)  On  lake  cargo  shipments,  the 
date  of  payment  shall  be  not  more  than 
sixty  (60)  days  from  date  of  vessel  bill 
of  lading,  and  where  coal  is  sold  f.  o.  b. 
mines  for  lake  cargo  shipments,  on  or 
before  the  twentieth  (20th)  of  the  second 
month  following  the  month  in  which 
dumped, 

(E)  On  railroad  locomotive  fuel,  the 
date  of  payment  shall  be  on  or  before 
the  twenty-fifth  (25th)  day  of  the 
month  following  the  date  of  shipment. 

(P)  Invoices  shall  be  paid  in  full  in 
United  States  currency,  or  funds  equiva¬ 
lent  thereto,  not  later  than  the  due  date. 

(G)  No  portion  of  the  sale  price  may 
be  withheld  by  agreement  between  the 
buyer  and  the  seller  based  upon  any  un¬ 
adjusted  claim  of  the  buyer. 

(H)  No  sale,  delivery,  or  offer  for  sale 
of  coal  shall  be  made  upon  any  condi¬ 
tion,  express,  or  implied,  that  any  por¬ 
tion  of  the  sale  price  may  be  withheld 
by  the  buyer,  or  deposited  in  escrow, 
pending  or  based  upon  a  determination 
of  the  constitutionality  of  any  provision 
of  the  Act,  of  the  jurisdiction  of  the 
Coal  Commission,  or  the  validity  or  ap¬ 
plicability  of  any  order  of  the  Coal 
Commission. 

(I)  Where  the  due  date  of  the  ac¬ 
count  is  extended  by  agreement  of  the 
parties,  express  or  implied,  or  where 
payment  is  made  by  note,  trade  accept¬ 
ance  or  other  form  of  indebtedness,  the 
seller  shall  charge  and  the  buyer  shall 
pay  interest  from  and  after  the  due  date 
of  the  account  at  the  current  rate  in  the 
locality  to  which  the  coal  is  shipped  to 
the  vendee. 

(J)  Freight  on  all-rail  or  ex-river 
shipments  shall  not  be  paid  by  a  Code 
Member,  or  his  sales  agent,  except  to 
prepay  stations  as  published  in  current 
railway  tariffs  or  on  shipments  to  the 
United  States  Government,  States  or 
political  subdivisions  thereof.  Where 
freight  is  thus  prepaid,  the  amount 
thereof  shall  immediately  upon  receipt 
of  freight  bill  or  notice  of  sight  draft 
payment,  be  invoiced  to  the  buyer  for 
immediate  payment. 

(K)  No  Code  Member  shall  accept  as 
payment  in  full  for  any  account  for  the 
sale  of  coal  any  amount  which  is  less 
than  the  applicable  minimum  price  for 
the  quantity  of  coal  involved.  Provided, 
however,  that  a  Code  Member  may  enter 
into  a  bona  fide  general  creditors’  com¬ 
position  with  other  creditors  of  a  default¬ 
ing  purchaser.  A  copy  of  such  creditors’ 
composition  shall  be  filed  with  the  Statis¬ 
tical  Bureau  within  ten  (10)  business  days 

i  from  the  date  of  making  such  composi¬ 
tion. 


(L)  The  agreement  by  a  Code  Mem¬ 
ber,  expressed  or  Implied,  to  extend  the 
credit  for  a  period  longer  than  that  au¬ 
thorized  by  these  rules  and  regulations, 
with  the  effect  of  violating  the  price  pro¬ 
visions  or  the  unfair  methods  of  competi¬ 
tion  of  the  Act,  shall  constitute  a  viola¬ 
tion  of  the  Code. 

Section  VIII — Use  of  Coal  Analyses 

1.  Analyses  of  coal  shall  not  be  utilized 
by  a  Code  Member,  or  his  sales  agent,  in 
selling  or  offering  for  sale  any  coal  pro¬ 
duced  by  the  Code  Member,  whether  or 
not  the  analysis  is  a  term  in  the  offer  or 
sale,  unless  such  Code  Member  shall  have 
filed  with  the  Statistical  Bureau  and  the 
District  Board  for  the  District  in  which 
the  coal  is  produced,  a  report  of  the 
analysis  or  analyses  as  used  or  proposed 
to  be  used  by  him.  Such  report  shall 
show  the  following: 

(a)  The  name  of  the  Code  Member 
producer, 

(b)  The  name  of  the  mine.  1 

(c)  The  name  or  geological  number 
of  the  seam  or  seams  from  which  the  coal 
is  produced. 

(d)  The  name  of  the  size,  and,  if 
screened,  the  dimension  or  dimensions 
of  the  screen  or  screens  over  and/or 
through  which  the  coal  is  prepared. 

(e)  Whether  the  analysis  is  represent¬ 
ative  of  the  entire  production  of  such 
size  of  coal,  or  whether  it  represents  only 
a  portion  of  such  production  segregated 
by  selective  mining,  selective  preparation, 
actual  analyses  made  at  the  mine,  or  in 
any  other  manner. 

(f)  That  such  analysis  is  representa¬ 
tive  of  the  grade  and  size  of  the  coal  as 
regularly  produced  by  the  Code  Member 
and  as  loaded  directly  into  transportation 
facilities  for  shipment  to  market  and  that 
the  Code  Member  is  prepared  to  make 
deliveries  of  coal  of  substantially  the 
quality  and  character  as  shown  by  the 
analysis. 

(g)  That  each  such  analysis  is  not  less 
than  a  proximate  analysis  showing  mois¬ 
ture  content,  ash,  volatile  matter,  fixed 
carbon,  sulphur  and  British  thermal 
units  and  ash  softening  temperature. 

2.  All  reports  of  analyses  so  filed  shall 
be  subject  to  inspection  at  the  office  of 
the  Statistical  Bureau  at  any  time  during 
office  hours  by  any  interested  person,  and 
may  be  considered  by  the  District  Board 
and  the  Coal  Commission  in  determining 
from  time  to  time  proper  classifications 
of  the  coals  produced  by  the  Code 
Member. 

3.  A  copy  of  any  analysis  of  the  coal 
of  a  Code  Member  made  by  or  on  behalf 
of  a  consiuner  and  accepted  by  the  Code 
Member  as  the  basis  for  an  adjustment  of 
price  under  any  contract  or  spot  order 
shall  be  filed  by  the  Code  Member  with 
the  Statistical  Bureau,  the  Coal  Commis¬ 
sion  and  the  District  Board,  within  five 
(5)  business  days  after  such  adjustment 
is  made. 

4.  Prom  and  after  the  effective  date  of 
these  Rules  and  Regulations,  no  Code 


Member  shall  enter  into  or  perform  any 
agreement  made  upon  a  penalty  or  a  pre¬ 
mium  and  penalty  basis  which  will  per¬ 
mit  the  sale  of  coal  at  an  aggregate  con¬ 
tract  price  below  the  applicable  minimum 
price  established  by  the  Coal  Commission 
for  the  coal  sold  and  delivered  upon  such 
agreement  subsequent  to  said  effective 
date:  Provided,  That  where  a  Code  Mem¬ 
ber  has  entered  into  an  agreement  made 
upon  a  penalty  or  a  premium  and  pen¬ 
alty  basis,  this  rule  shall  not  be  considered 
as  affecting  ariy  claim  that  the  buyer 
might  otherwise  have  had  for  sub-stand¬ 
ard  preparation  or  quality  under  Section 
X  of  these  Marketing  Rules  and  Regula¬ 
tions. 

Section  IX — Resale  of  Coal  Refused  in 
Transit  or  at  Destination 

1,  Where  coal  is  refused  by  a  consignee 
in  transit  or  at  destination,  the  Code 
Member  may  sell  the  same  at  the  best  ob¬ 
tainable  price,  provided  that  in  each  case 
the  Code  Member  shall  file  with  the  Sta¬ 
tistical  Bureau,  and  the  District  Board 
for  the  District  in  which  the  coal  was 
produced,  within  five  (5)  business  days 
from  the  date  of  such  resale,  a  statement 
giving  the  following  information: 

(a)  Name  of  consignee. 

(b)  Address  of  the  Consignee. 

(c)  Original  destination  of  the  coal. 

(d)  Name  of  Code  Member. 

(e)  Originating  mine. 

(f)  The  grade  and  size  of  coal 
shipped. 

(g)  Price  at  which  coal  sold. 

(h)  Reasons  for  the  refusal. 

(i)  Facts  resulting  from  the  investi¬ 
gation  of  the  complaint. 

(j)  Name  of  ultimate  purchaser  upon 
resale. 

(k)  Address  of  purchaser  upon  resale. 

(l)  Ultimate  d^ination  of  the  coal. 

(m)  Price  received  by  the  seller  upon 
resale. 

(n)  Amount  of  CMnmission,  if  any, 
paid  upon  the  resale. 

(o)  A  copy  of  the  carrier’s  notice  of 
refusal  or  a  notice  of  reconsignment  and 
such  other  pertinent  information  and 
facts  as  may  be  offered  in  proof  of  the 
necessity  for  such  resale. 

(p)  A  signed  and  verified  statement 
that  the  provisions  of  the  Code  and  the 
Marketing  Rules  and  regulations  of  the 
Coal  Commission  other  than  as  to  price 
have  not  been  violated  or  evaded. 

2.  All  Code  Members  shall  properly 
furnish  to  the  District  Board  and  to  the 
Statistical  Bureau  of  the  Coal  Commis¬ 
sion  for  the  District  in  which  the  coal 
originated,  full  reports  of  all  reconsign¬ 
ments,  and  shall  authorize  the  carrier 
making  such  reconsignments  to  furnish 
complete  information  thereon  to  such 
Statistical  Bureau. 

Section  X — Substandard  Preparation 
or  Quality 

1.  Where  any  allowance  is  requested 
by  a  buyer  of  coal  on  any  shipment 
claimed  to  be  substandard  in  prepara¬ 
tion  or  quality,  the  Code  Member  or 
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the  sales  agent,  with  the  prior  approval 
of  the  Code  Member,  may  on  or  before 
the  maturity  date  of  the  invoice,  make 
settlement  and  agree  with  the  buyer 
upon  any  amount  reasonably  to  be  de¬ 
ducted  for  such  inferior  coal  and  accept 
payment  therefor  at  less  than  the  mini¬ 
mum  prices;  Provided,  however.  That  in 
each  such  case  the  Code  Member  shall 
within  five  (5)  days  after  granting  such 
allowance  file  with  the  Statistical  Bu¬ 
reau  of  the  Coal  Commission  in  the 
District  in  which  the  coal  originates,  a 
verified  statement  giving  the  following 
information: 

(a)  The  name  and  address  of  the  con¬ 
signee  and  the  reason  for  the  request 
for  the  allowance. 

(b)  The  price  at  which  the  coal  was 
sold,  the  tonnage  delivered,  the  name  of 
the  mine,  the  Code  Member,  the  date  of 
shipment,  the  grade  and  size  of  coal,  the 
destination,  and  the  amount  of  allow¬ 
ance  or  adjustment  made. 

(c)  Such  other  pertinent  Information 
and  facts  as  may  be  offered  in  proof  of 
the  necessity  for  such  reduction  or 
allowance. 

(d)  A  statement  that  the  adjustment 
has  not  been  made  with  the  purpose  or 
intent  of  evading  the  price  provisions 
of  the  Act. 

The  Code  Member  shall  also  file,  to¬ 
gether  with  the  statement,  a  written 
claim  duly  executed  by  or  on  behalf  of 
the  buyer  and  verified  by  aflldavit,  set¬ 
ting  forth  the  amount  claimed  by  way 
of  deduction  and  the  reasons  for  the 
complaint. 

2.  All  such  adjustments  and  allow¬ 
ances  shall  be  subject  to  review  by  the 
Coal  Commission. 

Section  XI — Crushing  and  Pulverizing 
Coal 

1.  Each  code  member  who  maintains 

and  operates  at  his  mine  or  at  any  facil¬ 
ity  used  in  preparing  coals  for  market, 
any  crushing  or  pulverizing  device,  shall 
register  such  device  with  the  Statistical 
Bureau  of  the  Coal  Commission,  on  or 
before  the  _ ,  on  forms  sub¬ 

mitted  by  the  Coal  Commission. 

2.  Such  forms  shall  include  the  fol¬ 
lowing: 

1.  Name  and  address  of  code  member. 

2.  Name  of  mine  or  facility  at  which 
device  is  located. 

3.  Name  and  style  or  t3T>e  of  crushing 
or  pulverizing  device. 

4.  Hourly  capacity  of  device. 

5.  Sizes  of  coal  which  device  can  crush 
or  pulverize. 

6.  Sizes  of  coal  resulting  from  crushing 
or  pulverizing. 

7.  Number  of  tons  crushed  in  1936  and 
in  each  month  of  1937. 

8.  Cost  per  ton  of  crushing  or  pulver¬ 
izing  in  1936. 

3.  Beginning  with  the  month  of 

_ ,  each  code  member  shsQl  on  or 

before  the  tenth  (10th)  day  of  each 
succeeding  month,  file  with  the  Statis¬ 
tical  Bureau  on  forms  to  be  provided 


by  the  Coal  Commission,  a  statement 
verified  by  affidavit,  setting  forth  the 
following  information  for  the  preceding 
calendar  month: 

(a)  Number  of  tons  of  each  size 
crushed  or  pulverized. 

(b)  Numter  of  tons  of  each  size  re¬ 
sulting  from  crushing  or  pulverizing. 

Section  XII — Miscellaneous 

General 

1.  The  minimum  prices  established  by 
the  Commission  shall  not  apply  to  coal 
sold  and  shipped  outside  the  domestic 
market  as  defined  in  the  Act  and  in 
these  Marketing  Rules  and  Regulations. 

2.  Maximum  prices  established  by  the 
Commission  shall  not  apply  to  coal  sold 
and  shipped  outside  the  continental 
United  States. 

3.  No  coal  shall  be  sold  or  delivered 
or  offered  for  sale  at  a  price  below  the 
minimum  or  above  the  maximum  there¬ 
for  established  by  the  Commission,  and 
the  sale  or  delivery  or  offer  for  sale  of 
coal  at  a  price  below  such  minimum  or 
above  such  maximum  shall  constitute 
a  violation  of  the  Code:  Provided.  That 
the  provisions  of  this  paragraph  shall 
not  apply  to  a  lawful  and  bona  fide 
written  contract  entered  into  prior  to 
June  16,  1933,  which  has  been  filed  with 
the  CX)al  Commission. 

4.  If,  in  converting  a  net  or  gross  ton 
price,  freight  rate  or  freight  rate  dif¬ 
ferential,  the  calculation  extends  to 
more  than  3  decimals,  and  the  4th  deci¬ 
mal  is  .0005  or  more,  it  shall  be  added 
as  .001,  and  if  under  .0005  it  shall  be 
eliminated. 

5.  All  coal  shall  be  sold  and  invoiced 
on  a  price  per  ton  basis,  and  all  coal 
must  be  sold  and  invoiced  under  the 
size,  price  classification  and  other  desig¬ 
nation  therefor  in  the  price  schedule 
published  by  the  Coal  Commission. 

6.  Failure  to  file  information  required 
by  these  Marketing  Rules  and  Regula¬ 
tion  or  the  filing  of  false  information, 
wilfully  made,  will  subject  the  party 
failing  to  file  the  information  required, 
or  the  party  so  filing,  to  the  penalties 
of  the  Act  and  other  penalties  imposed 
by  law. 

Advertising 

1.  No  deduction  or  allowance  from  in-  | 
voice  prices  shall  be  granted  by  any  Code 
Member  or  his  sales  Eigent  to  any  pur¬ 
chaser  for  advertising. 

2.  Code  Members  (or  their  agents  or 
representatives)  either  individually  or 
collectively,  with  or  without  financial 
participation  by  retailers  of  coal,  may 
conduct  advertising  campaigns  seeking 
to  increase  the  use  of  coal.  The  amoimt 
of  expenditures  incurred  by  a  Code  Mem¬ 
ber,  his  agent  or  representative  for  ad¬ 
vertising  shall  be  subject  to  review  by  the 
Coal  Commission  as  to  the  good  faith  of 
the  transaction. 

I  Screening  for  Buyer’s  Account 

1.  The  screening  of  mine  run  or  re¬ 
screening  of  other  grades  of  coal,  sold 


and  billed  as  such,  for  the  buyer’s  ac¬ 
count  for  the  purpose  of  keeping  the  re¬ 
sultant  products  separate  in  the  ship¬ 
ment  thereof  is  prohibited. 

Coal  Confiscated  or  Lost  in  Transit 

1.  All  coal  confiscated  or  lost  in  transit 
shall  be  invoiced  to  the  carrier  at  not 
less  than  the  minimum  price  established 
for  such  coal  for  shipment  to  the  desti¬ 
nation  and  use  to  which  the  coal  was 
sold  or  the  established  price  for  sale  to 
the  carrier  at  the  place  of  confiscation 
or  loss,  whichever  may  be  the  higher. 

Revision  of  Marketing  Rules  and  Regu¬ 
lations 

1.  These  Marketing  Rules  and  Regula¬ 
tions  are  subject  to  revision  and  amend¬ 
ment  by  further  order  of  the  Coal  Com¬ 
mission. 

Unfair  Methods  of  Competition 
See  page  350. 

Penalties 

1  See  page  350. 

CONCLUSION 

It  is  the  conclusion  of  the  Commission 
that  the  schedules  of  proposed  minimum 
prices  submitted  to  the  Commission  by 
the  District  Boards  for  Districts  I,  7,  and 
8,  and  the  majiieting  rules  and  regula¬ 
tions  submitted  by  the  District  Boards  for 
Districts  1,  3,  7,  8  and  13,  as  amended, 
corrected,  modified  or  revised,  conform  to 
the  requirements  of  Section  4  n  (a)  of 
the  Act  and  that  same  as  amended,  cor¬ 
rected,  modified  or  revised,  may  properly 
be  transmitted  to  the  respective  District 
Boards  within  Minimum  Price  Area  1 
to  serve  as  a  basis  for  the  coordination  as 
provided  in  Section  4  n  (b)  of  the  Act. 
By  the  Commission. 

[SEAL]  Percy  Tetlow, 

Chairman. 

Dated  this  16th  day  of  January,  1939. 

[P.  R.  Doc.  39-203;  PUed,  January  17,  1939; 
10:56  a.  m.] 


[General  Docket  No.  15] 

Order  in  the  Matter  of  the  Establish¬ 
ment  OF  Minimum  Prices  and  Market¬ 
ing  Rules  and  Regulations 

IN  RE  PROPOSAL  OF  RULES  AND  REGULATIONS 
INCIDENTAL  TO  THE  SALE  AND  DISTRIBU¬ 
TION  OF  COAL  BY  CODE  MEMBERS  SUBMIT¬ 
TED  BY  THE  DISTRICT  BOARDS  FOR  DISTRICTS 
NOS.  1,  3,  7,  8  AND  13 

At  a  session  of  the  National  Bitumi¬ 
nous  Coal  Commission  held  at  its  offices 
in  Washington,  D.  C.,  on  the  16th  day  of 
January,  1939. 

The  Commission,  on  the  25th  day  of 
May,  1938,  having  instituted  the  above- 
entitled  proceedings  for  the  purpose  of 
carrying  out  the  provisions  of  sub-sec¬ 
tions  (a)  and  (b)  of  Section  4,  Part  II. 
of  the  Bituminous  Coal  Act  of  1937,  and 
having,  by  its  Order  No.  248,  dated  Au¬ 
gust  11,  1938  and  by  its  Order  No.  250, 
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dated  August  20,  1938,*  directed  the  Dis-  1937,  the  National  Bituminous  Coal  Com-  for  such  species  as  may  be  legally  taken 
trict  Boards  for  Districts  Nos.  1,  3,  7,  8  mission  hereby  approves,  for  the  purpose  under  State  law  and  regulation, 
and  13  to  propose  reasonable  rules  and  of  coordination,  the  “Rules  and  Regula-  No  other  waters  of  the  refuge  are  open 
regulations  incidental  to  the  sale  and  dis-  tions  incidental  to  the  sale  and  distribu-  to  fishing. 

tribution  of  coal  by  the  code  members  tion  of  coal  by  code  members”,  as  the  2.  Fishing  permits. — Any  person  exer- 
of  the  respective  districts  in  conformity  same  are  set  forth  in  the  “Findings  of  cising  the  privilege  of  fishing  within  the 
with  the  provisions  of  Section  4,  II,  (a)  of  Fact  and  Conclusions”  by  the  Commis-  refuge  shall  be  in  possession  of  a  valid 
the  Act,  Sion  for  each  of  Districts  Nos.  1,  3,  7,  8  fishing  license  issued  by  the  State,  if  such 

And  each  of  the  aforesaid  District  and  13  filed  this  date  in  the  Office  of  the  license  is  required,  and  shall  carry  such 
Boards  having  submitted  such  proposed  Secretary  of  the  Commission,  Washing-  license  on  his  person  while  fishing,  and 
rules  and  regulations  together  with  the  ton,  D.  C.  when  requested  to  do  so  shall  exhibit  it 

reasons  upon  which  they  were  predicated,  TTie  Secretary  of  the  Commission  is  to  any  representative  of  the  State  Game 
to  the  Commission  in  accordance  with  hereby  directed  to  cause  a  copy  of  this  and  Fish  Commission  authorized  to  en- 
the  provisions  of  said  Orders  Nos.  248  Order  together  with  the  Findings  of  Fact  force  the  State  game  and  fish  laws  or  to 
and  250,  the  Commission  did,  by  Order  and  Conclusions,  above  referred  to,  to  be  any  representative  of  the  Bureau  of  Bio¬ 
entered  herein  on  September  19,  1938,*  published  forthwith  in  the  Federal  Regis-  logical  Survey:  Provided,  That  fishing 
direct  that  a  hearing  on  the  proposals  ter,  and  to  cause  a  copy  hereof,  to-  shall  be  done  in  such  manner  as  will  not 
submitted  by  District  Boards  Nos.  1,  3,  gether  with  said  “Findings  of  Fact  and  interfere  with  the  objects  for  which  the 
7  and  8  be  held  in  the  Hearing  Room  Conclusions”  of  the  Commission  to  be  refuge  was  established, 
of  the  Commission,  15th  and  Eye  Streets,  mailed  to  the  Consumers’  Counsel,  to  the  3.  State  fishing  laws. — Any  person  who 
N.  W.,  Washington,  D.  C.,  at  10  o’clock,  Secretary  of  each  District  Board,  to  all  fishes  on  the  refuge  must  comply  with 
a.  m.,  commencing  on  the  10th  day  of  parties  who  have  filed  their  appearances  applicable  fishing  laws  and  regulations 
October,  1938,  and  by  Orders  entered  in  the  hearing  relating  to  the  aforesaid  of  the  State  of  Wyoming,  and  in  the  ab- 
herein  on  October  11,  1938,  October  21,  proposals,  and  to  cause  copies  thereof  to  sence  of  any  State  law  or  regulation  with 
1938,  and  October  29,  1938,  direct  that  a  be  made  available  for  inspection  by  inter-  respect  to  the  number  and  size  of  the 
hearing  on  the  proposals  submitted  by  ested  parties  at  the  office  of  the  Secretary  fishes  that  may  be  taken,  the  Chief  of 
District  Board  No.  13  be  held  in  the  of  the  Commission,  Washington,  D.  C.,  the  Bureau  of  Biological  Survey  may  fix 
Hearing  Room  of  the  Commission,  15th  and  at  the  office  of  each  Statistical  Bu-  such  limits;  and  in  the  event  he  shall 
and  Eye  Streets,  N.  W.,  Washington,  reau  of  the  Commission.  find  that  fishing  in  any  of  the  waters  of 

D.  C.,  at  10  o’clock,  a.  m.,  commencing  By  order  of  the  Commission  the  refuge  is  unduly  depleting  any  species 

on  the  9th  day  ot  November,  1938,  for  jjated  this  16th  day  of  January  1939.  Ash  herein,  he  i^y  ^Pend  all  fish- 
the  purpose  of  receiving  evidence  to  en-  r  i  t?  w  pnvileges  pending  final  determina- 

able  the  Commission  to  approve  such  iSEAL]  F.  Witcher  McCullough,  secretary  of  Agriculture, 

nrnnospd  market.iner  and  raerula-  Secretary. 


D.  C.,  at  10  o’clock,  a.  m.,  commencing 
on  the  9th  day  of  November,  1938,  for 
the  purpose  of  receiving  evidence  to  en¬ 
able  the  Commission  to  approve  such 
proposed  marketing  rules  and  regula¬ 
tions,  or  to  enable  the  Commission  to 
modify  the  proposed  marketing  rules  and 
regulations  as  provided  in  Section  4,  II, 
(a)  of  the  Act  in  order  that  such  pro¬ 
posed  marketing  rules  and  regulations, 
as  approved  or  modified,  as  the  case  may 
be,  may  serve  as  the  basis  for  the  co¬ 
ordination  provided  by  Section  4,  II,  (b) 
of  the  Act,  and 


reau  of  the  Commission.  find  that  fishing  in  any  of  the  waters  of 

By  order  of  the  Commission.  the  refuge  is  unduly  depleting  any  species 

Dated  this  16th  day  of  January  1939.  Ash  herein,  he  may  ?>spend  all  fish- 

,  _ _  mg  pnvileges  pending  final  determina- 

[seal]  F.  Witcher  McCullough,  ^y  secretary  of  Agriculture. 

Secretary.  ^  Routes  of  travel. — Persons  entering 

[P.  R.  Doc.  39—202;  Piled,  January  17,  1939;  the  refuge  for  the  purpose  of  reaching 


10:55  a.  m.] 


TITLE  50— WILDLIFE 
BUREAU  OF  BIOLOGICAL  SURVEY 


the  waters  thereof  for  fishing  shall  follow 
such  routes  of  travel  as  shall  from  time 
to  time  be  designated  by  the  officer  in 
charge. 

In  testimony  whereof  I  have  hereunto 
set  my  hand  and  caused  the  official  seal 
of  the  United  States  Department  of 
Agriculture  to  be  affixed  in  the  City  of 


After  reasonable  public  notice  having  Order  Permitting  Fishing  Within  the  Washington,  this  18th  day  of  January 


been  given  thereof,  said  hearings  were 
commenced  at  the  time  and  place  stated 


Elk  Refuge,  Wyoming 


1A+V,  Pursuant  to  regulations  2  and  3  of  the 

and  concluded  on  the  10th  day  of  No-  _ *■ _ _  a  •  i 

1QOO  regulations  of  the  Secretary  of  Agncul- 


1939. 

[seal] 


H.  A.  Wallace, 
Secretary  of  Agriculture. 


vember,  1938,  at  which  time  all  interested  oq  lo-vr  w 


to  be  heard,  and  the  evidence  being  ad¬ 
duced,  the  Commission  being  fully  ad¬ 
vised  in  the  premises  has  made  Findings 
of  Fact  and  Conclusions  relating  to  the 


uges,  it  is  hereby  ordered,  until  further 
notice,  that  in  accordance  with  the  pro-  1 
visions  of  said  regulations  fish  may  be 


nUT'  r  V  for  noncommercial  purposes  when 

proposals  of  each  of  said  districts,  which  kv, 

^  Permitted  by  the  laws  and  regula- 

Pindings  of  Fact  and  Conclusions  are  on  cfofa  nt  wTrrnmiryrr 


Notices 


fi — tions  of  the  state  of  Wyoming  from  cer- 

ConlSfon  Walitot' tain  waters  of  the  Elk  Retuge,  Wyoa^g,  CIVIL  AERONAUTICS  AUTHORITY. 
Which  are  by  this  reference  incorporated  restrictions  [Amendment  l  of  Special  Order  401-A-91 

herein  and  made  a  part  hereof,  and  .  Waters  oven  to  fishina  —'The  waters  Amendment  of  Braniff  Airways,  Inc., 

The  commission  hart^  determined  the  ExeMPTioN  Oboe. 


1'  IVaters  Open  to  fishing.— Tito  waters  Amendment  op  Bbahifp  Aibwsys,  Inc.. 

thp  anrt  ^  “I  ‘I>e  Gros  Ventre  River  within  the  ret-  Exemption  Obdeb 

that  the  rules  and  regulations  as  set  j  , 

forth  in  the  said  Findings  of  Fact  and  ^undaries  shaU  be  oi^n  to  hook-  ^  session  of  the  Civil  Aeronautics 

Conclusions  for  each  of  the  respective  Authority  held  in  its  office  at  Washing- 

districts  are  reasonable  and  are  not  in-  qLJL  permitted  by  C.  on  the  18th  day  of  January 

_ _ _ 4..  o....  state  law  and  regulation.  ,0,0 


consistent  with  the  requirements  of  Sec-  ^  ^  „  v-.,  ^  ,  xr 

tion  4  of  the  Act,  and  do  conform  to  the  waters  of  Plat  Creek,  from  ap-  xhe  Civil  Aeronautics  Authority  hav- 

standards  of  fair  competition  established  PJ*oximately  the  center  of  the  NWVa  of  jng,  by  its  special  order  No.  401-A-9, 
by  Section  4  of  the  Act,  and  form  a  N.,  R.  116  W.,  northward  dated  October  17,  1938,‘  exempted  Bran- 

Proper  basis  for  the  coordination  pro-  eastward  with  the  creek  to  the  ig  Airways,  Inc.  from  the  provisions  of 

vided  for  by  Section  4,  II,  (b)  of  the  Act.  line  of  the  refuge  at  the  SEVa  section  401  (a)  of  the  Civil  Aeronautics 

Now,  therefore.  Pursuant  to  the  pro-  ^  Act  of  1938  in  so  far  as  such  provisions 

visions  of  the  Bituminous  Coal  Act  of  hook-and-line  fishing  as  defined  are  applicable  to  certain  air  transpor- 

- - -  by  State  law  during  the  period  August  1  tation  service  rendered  by  said  air  car¬ 
's  p  r  1989  2058  Di  September  30,  inclusive,  of  each  year,  rier  between  Dallas  and  San  Antonio, 


The  Civil  Aeronautics  Authority  hav- 


'  3  P.  R.  1989,  2058  DI. 
*3  P.  R.  2281  DI. 

®See  page  277. 


2  F.  R.  2537  (2952  DI) , 


‘  3  F.  R.  2605  DI. 
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Texas  under  certain  terms  and  condi¬ 
tions,  and  finding 

(1)  that  said  air  carrier  on  October 
21,  1938  filed  an  amendment  to  its  appli¬ 
cation  for  a  certificate  of  public  con¬ 
venience  and  necessity  (Docket  No. 
l-401(E)-2)  to  include  air  transporta¬ 
tion  of  mail,  passengers  and  property 
between  Dallas,  Texas  and  Brownsville, 
Texas,  via  Waco,  Austin,  San  Antonio 
and  Corpus  Christi,  Texas,  and 

(2)  that  a  hearing  has  been  held*  on 
said  application  but  that  the  same  has 
not  yet  been  determined,  and  pending 
such  determination  it  is  not  in  the  pub¬ 
lic  interest  to  enforce  a  limitation  con¬ 
tained  in  such  exemption,  which  provides 
that  the  exemption  shall  expire  Decem¬ 
ber  31,  1938  unless  before  such  time  such 
air  carrier  shall  have  applied  to  the 
Authority  for  a  certificate  of  public  con¬ 
venience  and  necessity  with  respect  to  a 
route  between  Dallas  and  San  Antonio, 
Texas  via  Austin,  Texas  as  a  new  route, 
and 

(3)  that  by  letter  dated  December  29,1 
1938  said  air  carrier  requested  the  Au¬ 
thority  to  reconsider  and/or  alter  its 
special  order  401-A-9  so  as  to  eliminate 
such  limitation  and  also  to  permit  said 
air  carrier  to  serve  Waco,  Texas  as  an 
intermediate  stop  on  said  route,  and 

(4)  that  it  would  be  an  imdue  burden 
on  Braniff  Airways,  Inc.,  and  not  in  the 
public  interest,  to  enforce  the  provisions 
of  section  401  (a)  of  the  Act  in  so  far 
as  the  provisions  of  said  section  are  ap¬ 
plicable  to  the  air  transportation  service 
now  being  rendered  by  said  air  carrier 
between  Dallas  and  San  Antonio,  Texas 
via  Austin,  Texas,  or  to  refuse  to  permit 
said  applicant  to  serve  Waco,  Texas  as  an 
intermediate  stop  on  said  route,  pending 
the  determination  of  said  air  carrier’s 
above-mentioned  application. 

the  Authority,  acting  pursuant  to  the 
authority  vested  in  it  by  the  Civil  Aero¬ 
nautics  Act  of  1938,  and  particularly 
sections  205  (a)  and  416  (b)  thereof, 
hereby  amends  said  special  order: 

(1)  by  striking,  as  of  October  17,  1938, 
the  following  words  from  the  first  sen¬ 
tence  of  the  order  as  originally  promul¬ 
gated, 

“as  a  new  route  (as  distinguished  from 
an  application  pursuant  to  clause  (e) 
of  section  401  of  the  Act) 
and 

(2)  by  striking  therefrom  as  of  the 
date  of  this  amendment  the  words, 

“between  Dallas  and  San  Antonio,  Texas, 
via  Austin,  Texas,” 

wherever  they  appear  and  inserting  in 
lieu  thereof  the  words, 

“between  Dallas  and  San  Antonio,  Texas 
via  Waco,  Texas  and  Austin,  Texas” 

so  that  said  special  order  will  read  as 
follows: 

“Special  Order  401-A-9  (as  amended 
January  18,  1939)  exempting  Braniff 


Airways,  Inc.,  from  the  provisions  of  sec¬ 
tion  401  (a)  of  the  Civil  Aeronautics  Act 
of  1938  in  so  far  as  the  same  are  appli¬ 
cable  to  certain  air  transportation  service 
to  be  rendered  by  said  air  carrier  be¬ 
tween  Dallas  and  San  Antonio,  Texas,  via 
Waco,  Texas  and  Austin,  Texas. 

“Braniff  Airways,  Inc.,  is  hereby  ex¬ 
empted  from  the  provisions  of  section 
401  (a)  of  the  Civil  Aeronautics  Act 
of  1938,  with  respect  to  transportation 
by  such  air  carrier  of  mail,  passengers 
and  property  on  one  of  its  schedules 
known  as  Trip  7  to  operate  between 
Dallas  and  San  Antonio,  Texas,  via 
Waco,  Texas  and  Austin,  Texas,  until 
December  31,  1938,  and,  if  before  that 
time  such  air  carrier  shall  apply  to  the 
Authority  for  a  certificate  of  public 
convenience  and  necessity  with  respect  to 
a  route  between  Dallas  and  San  Antonio, 
Texas  via  Waco,  Texas  and  Austin, 
Texas,  then  and  in  that  case  this  ex¬ 
emption  shall  continue  until  the  Au¬ 
thority  shall  have  issued  such  a  certifi-  | 
cate  to  such  carrier  or  until  it  shall  have 
entered  an  order  den3nng  such  applica¬ 
tion,  which  ever  of  such  events  shall  first 
occur.  This  exemption  is  granted,  sub¬ 
ject  to  the  condition  that,  during  all 
times  while  it  shall  continue  to  be  in 
effect,  said  air  carrier  shall  have  a  valid 
air  carrier  operating  certificate  issued  by 
the  Authority  with  respect  to  its  opera¬ 
tions  between  Dallas  and  San  Antonio, 
Texas,  via  Austin,  Texas,  and  that  such 
air  carrier,  during  all  time  while  this 
exemption  is  in  effect,  shall  comply  with 
all  applicable  provisions  and  require¬ 
ments  of  the  Civil  Air  Regulations.” 

By  the  Authority. 

iSEALl  Paul  J.  Frizzell, 

Secretary. 

(F.  R.  Doc.  39-216;  Piled,  January  18,  1939; 

12:54  p.  m.] 


FEDERAL  COMMUNICATIONS  COM- 
MISSION. 

[Docket  No.  5222] 

In  the  Matter  op  Great  Lakes  and  In¬ 
land  Waters  Survey 

NOTICE  OP  HEARING 

January  11,  1939. 

The  above-entitled  public  hearing  was 
ordered  as  a  result  of  the  mandate  from 
Congress  that  the  Commission  make  a  j 
study  of  radio  requirements  necessary  or 
desirable  for  safety  purposes  for  ships 
navigating  the  Great  LaJies  and  inland 
waters  of  the  United  States.  Sessions  of 
the  hearing  were  conducted  in  Cleveland, 
Ohio,*  and  Detroit,  Michigan,  during  July 
and  August  of  1938,  at  which  time  the 
Ctommission  received  evidence  bearing 
upon  the  operating  conditions  on  the 
Great  Lakes  and  the  need  for  some  form 
of  radio  system  to  increase  safety  of  life 
and  property. 


Another  session  of  the  hearing  has 
been  scheduled  for  March  6,  1939,  at 
Cleveland,  Ohio,  beginning  at  10:00  a.  m. 
in  the  auditorium  of  the  Board  of  Edu¬ 
cation  Building,  1385  East  Third  Street, 
before  Commissioner  Thad  H.  Brown. 

The  Commission  requests  that  all  in¬ 
terested  parties  be  prepared  to  offer  tes¬ 
timony  at  this  time  concerning  the  actual 
operation  of  existing  systems  of  radio 
communication  on  the  Lakes,  together 
with  proposals  and  recommendations  to 
improve,  extend,  revise  or  coordinate  such 
systems,  as  well  as  concrete  suggestions 
in  respect  to  legislation  to  amend,  re¬ 
peal  or  revise  the  present  radio  laws  ap¬ 
plicable  to  the  Great  Lakes. 

It  is  requested  that  all  parties  who  in¬ 
tend  to  appear  at  the  hearing  give  ad¬ 
vance  notice  thereof  to  the  Commission 
at  Washington,  D.  C. 

tSEAL]  T.  J.  Slowie, 

Secretary. 

[P.  R.  Doc.  39-210;  Filed,  January  18,  1939; 

10:31  a.  m.) 


SECURITIES  AND  EXCHANGE  COM- 
MISSION. 

United  States  of  America — Before  the 
Securities  and  Exchange  Commission 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission,  held  at  its 
ofiBce  in  the  City  of  Washington,  D.  C., 
on  the  13th  day  of  January,  A.  D.  1939. 

[Pile  No.  43-158] 

In  the  Matter  of  Cumberland  County 
Power  and  Light  Company 

ORDER  PERMITTING  DECLARATION  TO  BECOME 
EFFECTIVE 

Cumberland  County  Power  and  Light 
Company,  a  subsidiary  of  New  England 
Public  Service  Company,  a  registered 
holding  company,  having  filed  with  this 
Commission  a  declaration,  and  amend¬ 
ments  thereto,  pursuant  to  Section  7  of 
the  Public  Utility  Holding  Company  Act, 
regarding  the  issuance  of  7,500  shares  of 
its  Common  Capital  Stock  without  par 
or  face  value  as  a  stock  dividend  to  New 
England  Public  Service  Company,  the 
sole  owner  of  the  Common  Capital  Stock 
of  the  declarant; 

A  public  hearing  on  said  declaration, 
as  amended,  having  been  held  after  ap¬ 
propriate  notice;  *  the  record  in  this 
matter  having  been  duly  considered;  and 
the  Commission  having  filed  its  findings 
herein; 

It  is  ordered.  That  such  declaration,  as 
amended,  be  and  become  effective  forth¬ 
with,  on  the  conditions,  however: 

(1)  that  all  matters  in  connection  with 
said  declaration,  as  amended,  shall  be 
performed  in  all  respects  as  set  forth  in 
and  for  the  purposes  represented  by  said 
declaration,  as  amended;  and 


*  3  P.  R.  2764  DI. 


»  3  P.  B.  1517  DI. 


‘  3  P.  R.  2503  DI. 
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(2)  that  within  ten  days  after  the  is¬ 
suance  of  the  aforesaid  shares  of  stock 
the  declarant  shall  file  with  this  Com¬ 
mission  a  certificate  of  notification  show¬ 
ing  that  such  issuance  has  been  effected 
in  accordance  with  the  terms  and  condi¬ 
tions  of,  and  for  the  purposes  represented 
by,  said  declaration  as  amended; 

(3)  that  the  permission  hereby  granted 

shall  terminate  without  further  order  of 
this  Commission,  in  the  event  that  the 
express  authorization  by  the  Public  Util¬ 
ities  Commission  of  the  State  of  Maine 
of  the  issuance  of  the  aforesaid  secu¬ 
rities  shall  be  revoked  or  otherwise  ter¬ 
minated.  ! 

It  is  further  ordered,  That  the  previous 
order  of  this  Commission  in  the  matter 
of  Cumberland  County  Power  and  Light 
Company,  File  No.  32-79  be,  and  the 
same  hereby  is,  modified  to  permit  the 
issuance  of  the  aforesaid  securities  alone, 
and  that  upon  completion  of  such  issu¬ 
ance  said  order  shall  continue  in  full 
force  and  effect. 

It  is  further  ordered,  That  the  pro¬ 
posed  transaction  may  be  effected  by  the 
declarant  as  of  the  close  of  the  calendar 
year  1938. 

By  the  Commission. 

[seal]  Francis  P.  Brassor, 

Secretary. 

[F.  R.  Dock  39-212;  Piled,  January  18,  1939; 

11:19  a. in.] 


United  States  of  America — Before  the 
Securities  and  Exchange  Commission 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission,  held  at  its 
office  in  the  City  of  Washington,  D.  C., 
on  the  16th  day  of  January,  A.  D.  1939. 


[Pile  No.  31-A4] 

In  the  Matter  of  International  Utili¬ 
ties  Corporation 

order  consenting  to  withdrawal  of  ap¬ 
plications  PURSUANT  TO  REQUEST  OF 
APPLICANT 

Applications  having  been  filed  by  In¬ 
ternational  Utilities  Corporation  on  be¬ 
half  of  itself  and  its  subsidiaries  as 
follows: 

(1)  An  application  pursuant  to  Sec¬ 
tion  3  (a)  (3)  of  the  Act  by  and  on  behalf 
of  Greneral  Water  Gas  &  Electric  Com¬ 
pany; 

(2)  An  application  pursuant  to  Sec¬ 
tion  3  (a)  (3)  by  and  on  behalf  of 
American  Equities  Company; 

(3)  An  application  of  International 
Utilities  Corporation  pursuant  to  Section 
3  (a)  (3)  and  3  (a)  (5) ; 

(4)  An  application  by  International 
Utilities  Corporation  pursuant  to  Section 
2  (a)  (7)  to  be  declared  not  to  be  a  hold¬ 
ing  company  with  regard  to  Community 
Public  Service  Company; 

(5)  An  application  by  International 
Utilities  Corporation  pursuant  to  Section 
2  (a)  (7)  to  be  declared  not  to  be  a  hold¬ 
ing  company  with  regard  to  American 
States  Utilities  Corporation; 

(6)  An  application  of  International 
Utilities  Corporation  pursuant  to  Section 
2  (a)  (7)  to  be  declared  not  to  be  a  hold¬ 
ing  company  with  regard  to  Commimity 
Power  &  Light  Company  and  its  sub¬ 
sidiaries,  General  Public  Utilities,  Inc; 

(7)  An  application  of  International 
Utilities  Corporation  pursuant  to  Section 
2  (a)  (7)  to  be  declared  not  to  be  a  hold¬ 
ing  company  with  regard  to  Central  Pub¬ 
lic  Utility  Corporation  and  its  subsidiary, 
Consolidated  Electric  and  Gas  Company. 


The  applicant  having  requested  the 
withdrawal  of  the  above-described  ap¬ 
plications,  and  the  Commission  having 
consented  thereto; 

It  is  ordered.  That  the  above-described 
applications  be  withdrawn. 

By  the  Commission. 

[seal]  Francis  P.  Brassor, 

Secretary. 

[F.  R.  Doc.  39-211;  Filed,  January  18,  1939; 
11:19  a.  m.j 


UNITED  STATES  MARITIME  COMMIS- 
SION. 

Application  of  Grace  Line  for  Operat¬ 
ing-Differential  Subsidy 

order  postponing  hearing 

At  a  session  of  the  United  States 
Maritime  Commission,  held  at  its  office 
in  Washington,  D.  C.,  on  the  17th  day 
of  January,  A.  D.  1939. 

It  is  ordered.  That  the  public  hearing 
heretofore  ordered  to  be  held  on  Thurs¬ 
day,  January  19,  1939,‘  with  respect  to 
the  application  of  Grace  Line,  Inc.  for 
an  operating-differential  subsidy  for 
Line  “C,”  New  York-Caribbean  service, 
be  postponed  indefinitely. 

It  is  further  ordered.  That  a  copy  of 
this  order  be  served  forthwith  upon 
Grace  Line,  Inc.,  and  the  United  Fruit 
Company  and  that  notice  of  this  post¬ 
ponement  be  published  in  the  Federal 
Register  immediately. 

By  the  Commission. 

[seal]  W.  C.  Peet,  Jr. 

Secretary. 

[F.  R.  Doc.  39-213:  Filed,  January  18,  1939; 

11:59  a.  m.] 
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